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Declaration of Covenants, Conditions, Easements and Restrictions  

for West Falls 

This Declaration of Covenants, Conditions, Easements and Restrictions for West Falls is 

made and entered into as of the ___ day of _____________, 20__ by (a) FCGP 

DEVELOPMENT LLC , a Delaware limited liability company (the ñDeclarantò), (b) (i) the 

ECONOMIC DEVELOPMENT AUTHORITY OF THE CITY OF FALLS CHURCH, 

VIRG INIA , a public body politic incorporated in the Commonwealth of Virginia, in its 

proprietary capacity as the owner of certain land in Falls Church, Virginia and not in its 

governmental or regulatory capacity (ñEDA,ò as further defined below) and (ii) [FCGP CONDO 

PARCEL OWNER (ñFCGP CONDO OWNERò)] (EDA and [FCGP Condo Owner] are 

collectively referred to herein as the ñInitial Ownersò), and (c) [WEST FALLS COMMUNITY 

ASSOCIATION, INC. ], a Virginia nonstock corporation (the ñAssociationò). 

RECITALS  

A. The City of Falls Church, Virginia (the ñCityò) owned fee simple title to a tract of land 

located in the City of Falls Church, as more particularly described in Exhibit A  (the ñSiteò).  The 

City entered into that certain Comprehensive Agreement dated as of June 12, 2019, as amended by 

that certain First Amendment to Comprehensive Agreement dated as of February 26, 2021, [as 

further amended by that certain ____________,] with Declarant (in such capacity, ñFCGP 

Developmentò), governing the development of the Site by FCGP Development and other developer 

parties as contemplated therein, including (i) the approval of a Special Exception, with conditions 

and voluntary concessions, a Special Exception Site Plan, with conditions and voluntary 

concessions, and related zoning entitlements for the Site, as set forth in that certain Resolution 

approved by the City Council of Falls Church, Virginia and related administrative approvals 

described in Exhibit B  (collectively, the ñZoning Entitlements,ò as further described in Article II 

below), (ii)  a re-subdivision of  the Site into two (2) separate fee-owned lots known as Parcel D-4 

and Parcel D-2 (the ñRecord Lotsò), as set forth in a certain Plat entitled Subdivision Plat and dated 

[__________], recorded among the Land Records of the Arlington County Circuit Court (the ñLand 

Recordsò) as Instrument Number [__________], a copy of which is attached to this Declaration as 

Exhibit C  (ñSubdivision Platò). 

B. Immediately prior to the execution and delivery of this Declaration, one of the Record 

Lots identified as Parcel D-4 on the Subdivision Plat was conveyed to [FCGP Condo Owner], as 

set forth in the Special Warranty Deed recorded among the Land Records and more particularly 

described in Exhibit  E.  A legal description of each of the Record Lots is attached to this 

Declaration as Exhibit F . 

C. On the Effective Date of this Declaration, Declarant is an Affiliate of [FCGP Condo 

Owner].  All of the Initial Owners and the Association have joined in the execution and 

recordation of this Declaration for the purposes of subjecting the Site to the provisions of this 

Declaration, and to confirm the appointment of FCGP Development LLC, a Delaware limited 

liability company, as Declarant for the purposes of exercising all of the rights of Declarant under 

the terms of this Declaration. 

D. As evidenced by the Zoning Entitlements and this Declaration, the Site has been 

master-planned by Declarant and the Initial Owners to be: (i) developed as an integrated, mixed-
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use project consisting of multi-family residential, residential condominium, office, hotel, 

civic/cultural, senior housing, and retail uses, and shared spaces and facilities, including parking, 

that will serve and benefit the Owners (as hereafter defined) and their Permittees (as hereafter 

defined), (ii) constructed in multiple phases on the Record Lots and/or on such Lots (as hereafter 

defined) and Component Blocks (as hereafter defined) as may be created in conformance with this 

Declaration, and (iii) implemented by Declarant, the Initial Owners, the Association, their 

respective Affiliates, and their respective successors and assigns.  The Zoning Entitlements and 

this Declaration establish a framework of a common, general plan for the development, use, and 

improvement of the Site, subject to necessary flexibility to respond to changing economic, 

market, regulatory, design, environmental, soil, site circulation, and other conditions.   

E. In order to further the Zoning Entitlements and efficiently and effectively use the Site, 

the Lots and Component Blocks will share certain improvements and open spaces, including 

certain streets, sidewalks, and other areas identified below as the Common Areas, and certain 

loading areas, access points, driveways, and other items defined below as Shared Facilities.  Title 

to the Common Areas and Shared Facilities will be held by the respective Owner of the 

underlying Lot or Component Block.   

F. In order to assure that the vision and framework set forth in the Zoning Entitlements 

are given effect and the Site is effectively administered, Declarant and the Association shall have 

certain powers and authority, including the powers of maintaining, administering and/or 

overseeing the Common Areas and certain of the Shared Facilities, administering and enforcing 

this Declaration, overseeing certain insurance matters, collecting and disbursing assessments and 

certain insurance proceeds, and other rights and duties set forth in Article VII,  thereby enhancing 

the value and utility of the Site and promoting the successful operation of the Site. 

G. Declarant, the Initial Owners, and the Association intend that the Site and all Owners 

thereof, and any sale, assignment, conveyance, lease, sublease, encumbrance or other transfer 

(whether voluntary, involuntary or by operation of law) of any fee or leasehold interest in the Site 

or of any portion thereof, or any contract or agreement to do any of the same, be subject to, and 

benefited and burdened by, this Declaration. 

DECLARATION  

NOW, THEREFORE, in consideration of the foregoing Recitals, Declarant, the Initial 

Owners, and the Association  hereby declare, covenant, and agree to the covenants, conditions, 

restrictions, and easements set forth below, all of which shall run with, and burden and benefit, 

the Site. 

 

Terms and Definitions; Successors and Assigns  

 Terms Defined in the Declaration.  The following terms when used in this 

Declaration shall have the meanings set forth in this Article. 

ñAdditional Development Rightsò is defined in Section 15.11(d) of this Declaration. 
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ñAdditional Landò means the real estate which Declarant has reserved the right to submit 

to this Declaration and to the jurisdiction of the Association pursuant to Section 2.2 of this 

Declaration. 

 ñAffiliateò means any Person who or which controls, is controlled by, or is under 

common control with, such Person. 

ñAnnual Assessmentsò means assessments relating to the Annual Budget levied annually 

against the Lots and Component Blocks to fund the Common Expenses pursuant to Article VIII . 

ñAnnual Budgetò means the budget prepared and Approved by the Association with 

respect to the Common Expenses of the Project in accordance with Section 8.2 of this 

Declaration. 

ñAnnual Budget Variance Reportò means such report as is described in Section 8.2(c). 

ñApprovalò of, or ñConsentò to, an action by an Owner, or Declarant, or the Association, 

means such approval or consent as is given or exercised in the reasonable discretion or judgment 

of such Owner, or Declarant, or the Association, unless a different standard for such approval is 

expressly set forth herein.  If the approval or consent of an Owner, Declarant, or the Association 

is required for an action pursuant to the terms and provisions of this Declaration, such approval or 

consent shall be given in writing, and if such party does not approve or consent to such action, 

then any such denial of approval or consent shall be given in writing and shall provide in 

reasonable detail the reason for such denial.  If there is no Declarant or Successor Declarant at any 

time that an approval or consent to an action by Declarant is required by the terms of this 

Declaration, the approval or consent of Declarant shall in fact not be required. ñApprovedò 

means that the requisite Approval or Consent of an Owner, Declarant, or the Association, as the 

case may be, has been given.  

ñApproved Plansò mean those Plans that are required by this Declaration to be Approved 

by Declarant or the Association, as the case may be, and have been so Approved.   

ñArbitration ò is defined in Section 19.13 of this Declaration. 

ñArbitration Rulesò is defined in Section 19.13 of this Declaration. 

ñArticles of Incorporationò means the Articles of Incorporation for [West Falls 

Community Association, Inc.] filed with the Virginia State Corporation Commission, as amended 

from time to time. 

ñAssessmentsò mean all Annual Assessments and Special Assessments and all other fees 

and charges (including but not limited to fees and charges payable pursuant to Section 8.3), 

including all installments thereof and any interest or penalties (including late charges) thereon 

authorized by this Declaration as may be levied by the Association in accordance with this 

Declaration. 

ñAssigned GFAò is defined in Section 15.11(a) of this Declaration. 
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ñAssociationò means the Entity defined as the Association in the preamble of this 

Declaration, or any successor Entity in which all of the Owners are Members and that has the 

powers and duties set forth in Section 7.3 below.  

ñAssociation Documentsò means collectively, the Articles of Incorporation and the 

Bylaws of the Association and this Declaration, all as they may be modified, amended or 

supplemented from time to time.  Any exhibit, schedule, certification or amendment to any of the 

Association Documents is an integral part of that document. 

ñBeneficiary of the Related Facility (or Facilities)ò, or words of similar import, means, 

with respect to any particular Related Facility, each Owner that requires the construction or 

restoration of such Related Facility in order to provide structural support for the Improvements on 

the Lot or Component Block owned by such Owner. 

ñBeneficiary of the Shared Facility (or Facilities)ò, or words of similar import, means, 

with respect to any particular Shared Facility, each Owner that is entitled to use that Shared 

Facility, other than the Owner of the Lot or Component Block on which such Shared Facility is 

located. 

ñBoard of Directorsò or ñBoardò means the board of directors of the Association, as 

constituted pursuant to Section 7.2. 

ñBuildingò means a building and its associated improvements to be constructed as part of 

a Vertical Development on a Vertical Development Site in accordance with the Zoning 

Entitlements. 

ñBylawsò means the Bylaws of the Association, as they may be modified, amended or 

supplemented from time to time. 

ñCafé Zonesò is defined in Section 4.26 of this Declaration. 

ñChangeover Dateò means the date that is the first to occur of: (i) the date that is ten (10) 

years after completion of the development of the Phase 1 Property and all of the contemplated 

Improvements thereon pursuant to the Zoning Entitlements, as certified by Declarant, or (ii) the 

date on which Declarant or a Successor Declarant, as the case may be, no longer owns any direct 

or indirect ownership interests in any Lot, including its ownership interests in the Initial Owners 

or in any subsequent Owners of Lots or ground tenant pursuant to a ground lease of all or a 

portion of a Component Block or Lot, or (iii) the twentieth (20th) anniversary of the Effective 

Date.  The sale or conveyance through ground lease by Declarant to a Successor Declarant of all 

of Declarantôs direct and indirect ownership interests in the Site, including its ownership interests 

in the Initial Owners or in any subsequent Owners of Lots and its rights as Declarant, or the sale 

or conveyance through ground lease by a Successor Declarant of all of the Successor Declarantôs 

direct and indirect ownership interests in the Site to another Successor Declarant, including its 

ownership interests in the Initial Owners or in any subsequent Owners of Lots and its rights as a 

Declarant, shall not trigger the Changeover Date.   

ñCommercial Condominiumò means a condominium regime designed and intended 

primarily for commercial use, including multi-family use. 
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ñCommercial Unitò means a portion of a Commercial Condominium that is designed and 

intended for individual ownership and commercial use and which consists of any of those 

portions of a Commercial Condominium that are separately identified by an identifying number 

and separately shown on condominium plans (including, if so designated, one or more parking 

units and applicable limited common elements). 

ñCommercial Unit Ownerò means the record owner of a Commercial Unit. 

ñCommon Areasò means those portions of the Properties situated outside of exterior 

walls of Buildings or other structures located on the Properties (excepting any balconies, terraces, 

or rooftop spaces immediately appurtenant or adjacent to any Building and not otherwise 

expressly designated as Common Areas by Declarant or the Association), as they may exist from 

time to time, including the areas for roads and appurtenant Improvements, as identified on 

Exhibit D (unless and until (if at all) such roads are permanently dedicated to Governmental 

Authorities), together with all sidewalks, landscaped areas, light standards, curbing, paving, 

entrances, exits, and other similar exterior site improvements, whether above grade or below 

grade.  For purposes of this Declaration, those portions of the Properties situated within parking 

structures, garages, and parking decks shall not be considered to be among the Commons Areas. 

ñCommon Expensesò mean the expenses, fees and costs incurred by the Association that 

are referred to as Common Expenses under the applicable provisions of this Declaration, 

including pursuant to Section 8.3, and amounts reserved by the Association for any of the 

foregoing pursuant to the applicable provisions of this Declaration. 

ñCommon Program Areasò ò means those portion(s) of Property as further described in 

Section 3.5 and depicted on Exhibit P. 

ñComponent Blockò means a portion of the Site designated as a separate Lot, or any 

other portion of the Site subject to one or more Single Tenant Ground Leases and that generally 

form an integrated Building.  As of the Effective Date, the Component Blocks are identified on 

Exhibit  K . When appropriate, the term ñComponent Blockò includes the Improvements on or 

within a Component Block.  By way of illustration, and not limitation, Assessments against a 

Component Block, Taxes levied upon a Component Block, and other liens created by this 

Declaration against a Component Block, shall be deemed to be Assessments, Taxes, and liens 

against the Component Block and any and all Improvements thereon.   

ñComprehensive Agreementò is defined in Recital A of this Declaration, as and to the 

extent the same is effective and applicable pursuant to the terms thereof. 

ñCondominiumò means a Commercial Condominium or Residential Condominium, as 

the context may require. 

ñCondominium Associationò means the governing association of unit owners of a 

Residential Condominium or Commercial Condominium, as the context may require. 

ñCondominium Unitò means a For-Sale Residential Unit or Commercial Unit, as the 

context may require. 
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ñCondominium Unit Ownerò means a Commercial Unit Owner or For-Sale Residential 

Unit Owner as the context requires. 

ñConstructed GFAò is defined in Section 15.11(b) of this Declaration. 

ñConstruction Codesò mean the Virginia Uniform Statewide Building Code; the Building 

Code of the City of Falls Church, Virginia, Chapter 6 of the Code of the City of Falls Church, 

Virginia, September 2009; and any Law of the City or other Governmental Authority for the 

commencement, performance, and completion of the Project or any part thereof, as such codes 

may be amended from time to time. 

ñConstruction Covenantò means that certain Construction Covenant regulating 

construction of the Improvements and executed as of the date herewith, as and to the extent the 

same is effective and applicable pursuant to the terms thereof. 

ñConstruction Fundò is defined in Section 11.3(a) of this Declaration. 

ñCPIò is defined in Section 8.2(g) of this Declaration.    

ñDeclarantò means the Entity defined as Declarant in the Preamble of this Declaration, or 

any other Successor Declarant designated pursuant to the provisions of Section 1.2 of this 

Declaration. 

ñDeclarationò means this instrument, including the covenants, conditions, restrictions, 

and Easements and other provisions set forth herein, and any amendment properly adopted 

pursuant to the applicable provisions of this Declaration and recorded in the Land Records. 

ñDirectorò means a Person serving on the Board of Directors pursuant to Section 7.2.  

ñEasementsò mean the exclusive and non-exclusive easements declared, granted, 

reserved, or created pursuant to the terms and provisions of this Declaration.  ñEasementò means 

any one of the Easements. 

ñEDAò means the Economic Development Authority of the City of Falls Church, also 

known as the City of Falls Church Economic Development Authority, a political subdivision of 

the Commonwealth of Virginia and a body politic in the City of Falls Church, Commonwealth of 

Virginia.   

ñEffective Dateò means the date first written above in the Preamble. 

ñEligible Mortgageeò means any Mortgagee who is an Institutional Lender and who, 

together with the Owner of a Property subject to the Mortgage held by such Mortgagee, has given 

Notice to the Association of (i) its status as an Eligible Mortgagee (which Notice shall include 

confirmation that such Mortgagee is an Institutional Lender), (ii) its name and address, and (iii) 

the legal description and address of the Property secured by such Mortgage.  There may be more 

than one Eligible Mortgagee for each Lot or Component Block.  If a Lot or Component Block is 

owned in fee by the EDA or a successor thereto, and is subject to a Mortgage encumbering the fee 

interest and a Mortgage encumbering a ground leasehold interest, the Eligible Mortgagee shall be 

the Mortgagee of the ground lease interest, unless the Association is notified to the contrary by 
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the applicable Owner.  If a Lot or Component Block is owned in fee by [FCGP Condo Owner] or 

its Affiliate, and is subject to a Mortgage encumbering the fee interest and a Mortgage 

encumbering a ground leasehold interest, the Eligible Mortgagee shall be the Mortgagee of the fee 

interest.  A Mortgagee of an individual For-Sale Residential Unit may not be an Eligible 

Mortgagee unless all the For-Sale Residential Units in that Residential Condominium are owned 

(or were initially owned) by one Person and subject to one Mortgage.   

ñEntityò means a corporation, limited liability company, partnership (including a joint 

venture, general partnership, limited liability partnership, limited partnership, and limited liability 

limited partnership), unincorporated association, trust (including a real estate investment trust, 

business trust, and common law trust), or other form of legal entity. 

ñEnvironmental Lawò means any federal, state or local law, ordinance, rule, regulation, 

requirement, code, resolution, order or decree (including consent decrees and administrative and 

executive orders) in effect on the date of this Declaration which regulates the use, generation, 

installation, existence, release, threatened release, discharge, handling, storage, treatment, 

transportation, decontamination, clean-up, removal, encapsulation, enclosure, abatement or 

disposal of any Hazardous Substances, including the Comprehensive Environmental Response, 

Compensation and Liability Act, 42 U.S.C. Section 9601, et seq., as amended, the Hazardous 

Materials Transportation Act, 49 U.S.C. § 5101, et seq., as amended, the Resource Conservation 

and Recovery Act, 42 U.S.C. Sections 6901, et seq., as amended, the Toxic Substance Control 

Act, 15 U.S.C. Sections 2601, et seq., as amended, the Clean Water Act, 33 U.S.C. Sections 1251 

et seq., as amended, the Emergency Planning and Community Right of Know Act of 1986, 42 

U.S.C. § 11001, et seq., as amended, and the Virginia State Water Control Law, Va. Code Ann.  § 

62.1-44.2, et seq., as amended, any so called ñsuperfundò or ñsuperlienò law, any legal standards 

of conduct concerning the generation, storage, handling, treatment, disposal, transportation, or 

processing of hazardous waste, or other hazardous substances or materials, their state analogs, and 

any other federal or State statute, law, ordinance, resolution, code, rule, regulation, order or 

decree regulating, relating to, or imposing liability or legal standards of conduct concerning any 

Hazardous Substances. 

ñFloor Areaò or ñGross Floor Areaò has the same meaning as such term is given in the 

Zoning Ordinance.  ñGFAò means Gross Floor Area. 

ñFor-Sale Residential Unitò means a portion of a Residential Condominium that is 

designed and intended for individual ownership and residential use and which consists of any of 

those portions of a Residential Condominium that are separately identified by an identifying 

number and separately shown on condominium plans (including, if so designated, one or more 

parking units and applicable limited common elements).  

ñFor-Sale Residential Unit Ownerò means the record owner of a For-Sale Residential 

Unit. 

ñForce Majeureò means an act or event, including, as applicable, an act of God, act of the 

public enemy, fire, earthquake, flood, explosion, war, invasion, insurrection, riot, mob violence, 

sabotage, terrorism, fire, unavoidable casualty, failure or unavailability of transportation, strike, 

lockout, actions of labor unions, a taking by eminent domain, requisitions and laws or orders of 

government or civil or military authorities, inability to procure or a general shortage or scarcity of 
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labor, equipment, facilities, materials, or supplies in the open market (but not due to (A) costs of 

such labor, equipment, facilities, materials or supplies (except as a result of scarcity due to enemy 

action or civil commotion), (B) the insolvency or financial condition of the party claiming Force 

Majeure, or (C) the availability or applicability of insurance proceeds or condemnation awards), 

or any other cause, whether similar or dissimilar to the foregoing that is not within the reasonable 

control of the party claiming Force Majeure, so long as, in each case, (i) such act or event is not 

due to the fault or negligence of the party claiming Force Majeure, (ii) such act or event is not 

reasonably foreseeable and avoidable by the party claiming Force Majeure, and (iii) such act or 

event results in a delay in performance by the party claiming Force Majeure. 

ñGaragesò is defined in Section 9.5 of this Declaration. 

ñGovernmental Authoritiesò mean any boards, bureaus, commissions, departments or 

bodies of any City, regional, county, state or federal governmental unit, instrumentality or 

subdivision, having, or acquiring, jurisdiction over the Site or the use and improvement thereof.  

ñGovernmental Authorityò means any one of the foregoing. 

ñHazardous Substancesò means any flammable, explosive, radioactive or reactive 

materials, any asbestos (whether friable or non-friable, but excluding naturally occurring 

asbestos), any pollutants, contaminants or other hazardous, dangerous or toxic chemicals, 

materials or substances, any petroleum products or substances or compounds containing 

petroleum products, including gasoline, diesel fuel and oil, any polychlorinated biphenyls or 

substances or compounds containing polychlorinated biphenyls, medical waste, or toxic mold or 

fungi, and any other material or substance defined as a ñhazardous substance,ò ñhazardous 

material,ò ñhazardous waste,ò ñtoxic materials,ò ñcontamination,ò or ñpollutionò within the 

meaning of any Environmental Law. 

ñHorizontal Developmentò is defined in Section 2.6(b) of this Declaration. 

ñImprovementsò mean all Buildings, structures, and facilities located within the Project, 

including roofed structures, roofing systems, exterior facades, doors and windows, paved or 

structured parking areas, ramps, driveways, drive aisles, concrete pads, loading areas (including 

berths and platforms, whether elevated or at grade), fences, walls, gates, railings, poles, balconies, 

patios, decks, swimming pools, corridors, stairwells, elevator shafts and pits, exterior ornamental 

and decorative structures (including exterior art), surface and subsurface storm water and 

groundwater management facilities, vaults, utility rooms, and other items similar to the foregoing, 

whether constructed initially or as replacements, renovations, or alterations thereof.  Signs and 

signage shall be governed by the provisions of Sections 4.16 and 9.4, and the Rules, and shall not 

be deemed to be Improvements unless expressly set forth herein.  Under no circumstances shall 

the term ñImprovementsò include any Tenant improvements except to the extent such Tenant 

improvements impact the exterior of any building, the Shared Facilities, or the Related Facilities. 

ñIncludingò (or ñincludesò) means including, but not limited to (or includes, but is not 

limited to). 

ñIndemniteeò is defined in Section 4.20 of this Declaration. 

ñIndemnitorò is defined in Section 4.20 of this Declaration. 
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ñInstitutional Lenderò means a savings bank, a savings and loan association, a 

commercial bank or trust company (whether acting individually or in a fiduciary capacity); an 

insurance company organized and existing under the laws of the United States or any state 

thereof; a real estate investment trust; a religious, educational or eleemosynary institution; a 

governmental agency, body or entity; an employee, benefit, pension or retirement plan or fund; a 

commercial credit corporation; a commercial bank or trust company acting as trustee or fiduciary 

of various pension funds or other tax-exempt funds; or other form of entity that, in its ordinary 

course of business, is involved in the issuance or holding of mortgage loans secured by 

commercial developments, or of collateralized mortgage obligations or commercial mortgage 

backed securities; a corporation or other entity which is owned wholly by any other Institutional 

Lender; or similar investment entity or other recognized financial institution that makes 

commercial loans for projects similar to the Project; or any combination of the foregoing; 

provided, that any such entity that could hold a Mortgage hereunder shall qualify as an 

Institutional Lender within the provisions of this Section only if such entity: (i) shall be subject to 

the jurisdiction of the courts of the Commonwealth of Virginia (either state or federal) in any 

actions relating to the Project or this Declaration, and (ii) has assets of at least Two Billion 

Dollars ($2,000,000,000). 

ñInsurance Trusteeò is defined in Section 12.5. 

ñLand Recordsò is defined in Recital A of this Declaration. 

ñLegal Proceedingò is defined in Section 7.4 of this Declaration. 

1ñLotò and ñLotsò means a portion of the Site (i) designated as a separate subdivided lot 

of record or any other parcel of the Site held in separate fee ownership, and (ii) any Commercial 

Unit.  When appropriate, the term ñLotò includes the Improvements on or within a Lot.  For 

purposes of this Declaration, the terms ñLotò and ñLotsò includes the Record Lots (as defined in 

Recital A) as well as any future Lots which may be created in conformance with this Declaration.  

By way of illustration, and not limitation, Assessments against a Lot, Taxes levied upon a Lot, 

and other liens created by this Declaration against a Lot, shall be deemed to be Assessments, 

Taxes, and liens against the Lot and any and all Improvements thereon.   

ñLawsò means any and all applicable present and future laws, rules, orders, ordinances, 

regulations, statutes, requirements, permits, consents, certificates, approvals, codes and executive 

orders without regard to the nature or cost of the work required to be done, extraordinary, as well 

as ordinary, of all Governmental Authorities. 

ñMaintenanceò means the maintenance, management, operation, insurance, inspection, 

testing, repair, replacement, rehabilitation, restoration, reconstruction, and routine servicing 

(including cleaning) of Improvements that is required or authorized to be performed pursuant to 

the terms of this Declaration.  ñMaintain  ò or ñrepairò means to undertake Maintenance functions 

or activities.  All required Maintenance shall be performed in a manner substantially equivalent to 

the standards applicable from time to time to similar properties in the Northern Virginia area.  

Whenever in this Declaration a Person (including Declarant or the Association) is authorized or 

                                                 
1 NTD:  There are no common Loading Facilities. 
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required to undertake Maintenance, such authorization shall include the right to conduct, and such 

requirement shall include the obligation to conduct, such Maintenance, management, operation, 

inspection, testing, repair, replacement, rehabilitation, restoration, reconstruction, and routine 

servicing (including cleaning) as is commercially reasonable under the circumstances (provided 

that, in the case of replacement, rehabilitation, restoration, or reconstruction, such replacement, 

rehabilitation, restoration, or reconstruction is undertaken only pursuant to the requirements, 

terms and conditions set forth in this Declaration and with materials, facilities or Improvements of 

substantially equivalent purpose, function, utility, value, and serviceability and does not 

materially and adversely affect the use, operation or value of any Lot or the Improvements 

thereon or the Shared Facilities as determined by Declarant or the Association, as the case may 

be).  

ñMajority Voteò means a simple majority of the votes in the Association (based upon the 

Voting Interests) entitled to be cast by the Owners or their respective Eligible Mortgagees as 

provided herein.  Owners holding a ñMajority of the Voting Interestsò means Owners holding, 

in the aggregate, a simple majority of the votes in the Association (based upon the Voting 

Interests) entitled to be cast by the Owners or their respective Eligible Mortgagees as provided 

herein.  The voting rights of an Owner in the Association may be delegated by an Owner to, and 

assumed by, such Ownerôs Eligible Mortgagee in the event an Eligible Mortgagee and Owner of 

the Lot or Component Block secured by a Mortgage held by such Eligible Mortgagee has certified 

to the Association and all other Owners that such Eligible Mortgagee has the power and authority 

to act on behalf of such Owner.   

ñManagement Companyò means such professional property management company or 

other Person with more than five (5) years of experience in managing mixed use properties (or 

associations relating thereto) in the Northern Virginia area as the Association may employ from 

time to time for the management of the Common Areas, Shared Facilities and/or a Shared 

Facility. 

ñMaster Planò means certain Plans that describe or depict the Project and as further 

described in Section 19.17. 

ñMinor Encroachmentò means an encroachment that (i) does not materially affect, 

excessively burden or excessively interfere with the operation or use of any Improvements and 

(ii) (a) which may exist upon completion of construction of Improvements, (b) arises during the 

making of any repair, renovation, replacement, or new construction because of a deviation from 

Plans, (c) results from the settlement or shifting of Improvements, or (d) exists on account of roof 

overhangs, roof expansion joints, gutters, architectural, or other appendages that project from 

Improvements, and (iii) does not occur as a result of the willful misconduct of an Owner. 

ñMortgageò means any deed of trust, indenture, mortgage, or similar instrument which is 

commonly given to secure advances on real estate and leasehold estates under the laws of the 

Commonwealth of Virginia, provided such deed of trust, indenture, mortgage, or similar 

instrument is held by a Mortgagee.  A deed of trust, indenture, mortgage or similar interest which 

is not held by a Mortgagee is not a ñMortgageò as such term is used in this Declaration. 

ñMortgageeò means the holder of a Mortgage on an Ownerôs interest in a fee simple or 

leasehold estate, as applicable to the respective Lot or Component Block, provided however that 
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such holder: (a) is an Institutional Lender; or (b) has been approved by City prior to the entering 

into of such Mortgage, which consent shall be in Cityôs reasonable discretion, or as otherwise 

provided in a Single Tenant Ground Lease; or (c) has assumed, purchased or otherwise acquired a 

Mortgage initially entered into by a ñMortgageeò under clause (a) or (b) herein, on or after 

completion of construction with respect to the Project (or a component thereof) encumbered by 

such Mortgage.  No holder of any deed of trust, indenture, mortgage, or similar instrument which 

constitutes a lien on an Ownerôs interest in all or any portion of the Site will have the rights of a 

ñMortgageeò in this Declaration unless it meets the definition set forth in the preceding sentence.   

ñNon-Restoration Noticeò means the Notice by an Owner to the Association pursuant to 

Section 11.1 that it will not repair and restore the Other Improvements. 

ñNoticeò means a written statement delivered (1) by United States registered or certified 

mail, postage prepaid, (2) by Federal Express or other reputable courier service regularly 

providing evidence of delivery (with charges paid by the party sending the notice), or (3) by email 

or facsimile, provided that such email or facsimile shall be immediately followed by delivery of 

such notice pursuant to clause (1) or (2) above.  Any such notice shall be addressed to the address 

provided by a Person entitled to receive Notice, or, in the event that a Person fails to provide the 

Association with such an address upon request by the Association, to the registered agent of such 

Person, or, in the absence of such registered agent, to the State Corporation Commission of the 

Commonwealth of Virginia. Initially, Notices to Declarant and the Association shall be sent to the 

respective partyôs address provided on Exhibit  M .  Service of any Notice shall be deemed 

effective on the day of actual delivery (whether accepted or refused) as evidenced by confirmed 

response if by facsimile (provided that if any notice or other communication to be delivered by 

facsimile cannot be transmitted because of a problem affecting the receiving partyôs facsimile 

machine, the deadline for receiving such notice or other communication shall be extended through 

the next business day), as shown by the addresseeôs return receipt if by certified mail, and as 

confirmed by the courier service if by courier; provided, however, that if such actual delivery 

occurs after 5:00 p.m. (local time where received) or on a non-business day, then such Notice so 

made shall be deemed effective on the first business day after the day of actual delivery. 

ñOther Improvementsò means all Improvements located on, under, over or within a Lot 

or Component Block other than Shared Facilities or Related Facilities. 

ñOwnò or ñOwnsò means to hold fee title to a Property. 

ñOwnerò means a Person who holds fee title to a Lot, subject to the rights of a Single 

Tenant Ground Lessee described in Section 1.3 below.  With respect to a Residential 

Condominium, ñOwnerò means the applicable Subassociation or Condominium Association.  

ñOwnerò does not include a Condominium Unit Owner unless such Condominium Unit Owner 

owns the entirety of the Lot or Component Block, and the Improvements thereon, containing such 

Condominium Units, including all Condominium Units therein, and controls the applicable 

Condominium Association.  For purposes of this Declaration, the term ñOwnerò shall not include 

any For-Sale Residential Unit Owner, Tenant, sub-tenant, or sub-ground tenant of an Owner.  

ñPermitsò means all demolition, site, building, construction, historic preservation, and 

other permits, approvals, licenses or rights required or necessary to be obtained under Law from 
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the City or other Governmental Authority for the commencement, performance and completion of 

the Project or any part thereof. 

ñPermitteeò means the Tenants, customers, patrons, guests, residents, licensees, agents, 

and invitees of an Owner (or its Tenants), or of a Condominium Unit Owner (as the context 

requires) and other Persons having business with such Owner or Tenants and who are not 

otherwise restricted by the terms of this Declaration.  No Permittee shall be deemed to be a third-

party beneficiary of this Declaration solely by reason of its status as a Permittee hereunder.   

ñPersonò means a natural person, or an Entity, or a Governmental Authority. 

ñPhase 1 Propertyò means the portion of the Site depicted on Exhibit  K  attached hereto. 

ñPhase 2 Propertyò means the portion of the Site depicted on Exhibit  K  attached hereto. 

ñPlansò or ñPlans and Specificationsò mean the drawings, plans, elevations, sections 

(including site plans, floor plans and similar plans), and specifications, and all amendments 

thereto, that depict or describe Improvements, Shared Facilities, landscaping, land uses, vehicular 

or pedestrian circulation within or adjacent to the Site, lighting, signage and matters similar to the 

foregoing relating to the Project.  

ñPrime Rateò means the base rate posted by seventy percent (70%) of the largest United 

States banks, as reported from time to time by The Wall Street Journal as the composite prime 

rate. Any change in the Prime Rate published by The Wall Street Journal shall be effective as of 

the date of such publication.  If The Wall Street Journal modifies its definition of the Prime Rate, 

such modified definition shall continue to serve as the Prime Rate as long as it remains an 

equivalent reference rate.  If The Wall Street Journal ceases publication, or if The Wall Street 

Journal discontinues its publication of the Prime Rate, the Association shall choose a reasonably 

equivalent alternate reference rate. 

ñProjectò means the mixed-use development that has been master-planned by Declarant 

and which is shown on the Master Plan.  

ñProject Service Areasò has the definition ascribed thereto in Section 10.6.  

ñPropertyò means any Lot or Component Block on the Site, or any portion thereof, 

including any Shared Facility, Related Facility, Improvements, and Other Improvements located 

thereon or therein, unless the context indicates otherwise.  

ñRelated Agreementsò means the Comprehensive Agreement, Construction Covenant, 

and any other related agreement intended to facilitate construction and implementation of the 

Project on the Site. 

ñRelated Facilitiesò mean any Improvements or Structural Supports (i) that support, 

enclose, service, provide access to, or are otherwise integral to the operation of, the Shared 

Facilities, or (ii) the construction or restoration of which are required to provide structural support 

for the Improvements on any other Lot or Component Block, as the case may be. 

ñReleased Partiesò are defined in Section 7.9(g) of this Declaration. 
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ñResidential Condominiumò means a condominium regime designed and intended 

primarily for residential use. 

ñRight of First Offerò is defined in Section 6.2(a) of this Declaration. 

ñROFOò is defined in Section 6.2(a) of this Declaration. 

ñROFO Developer Noticeò is defined in Section 6.2(a) of this Declaration. 

ñROFO Ownerò is defined in Section 6.2(a) of this Declaration. 

ñROFO Premisesò is defined in Section 6.2(a) of this Declaration. 

ñROFO Priceò is defined in Section 6.2(a) of this Declaration. 

ñROFO Termsò is defined in Section 6.2(b) of this Declaration. 

ñRulesò mean those reasonable non-discriminatory rules and/or regulations adopted from 

time to time pursuant to this Declaration by the Association pertaining to the operation or use of 

the Common Areas, Shared Facilities, and those portions of the Site or Improvements that are 

open and accessible to Permittees of more than one Owner or as otherwise specifically provided 

in Section 8.8.  

ñSaleò or ñSellò is defined in Section 6.2(c) of this Declaration. 

ñSection 2.6 Default Noticeò is defined in Section 2.6 of this Declaration. 

ñSenior Eligible Mortgageeò means any Eligible Mortgagee whose Mortgage is recorded 

in the Land Records prior to the recording of any lien for an Assessment against the applicable 

Lot or Component Block. 

ñShared Facilitiesò mean those Improvements (or specified or designated portions of the 

foregoing) that are designed, intended, or designated for use by more than one Owner or by 

Permittees of more than one Owner or the public in general.  A ñShared Facilityò means one of 

the Shared Facilities.  The Shared Facilities that have been identified as of the Effective Date are 

described on Exhibit H , and any special allocations of costs with respect to such Shared Facilities 

that have been identified as of the Effective Date are described on Exhibit H -1.  Improvements 

that will be designated as Shared Facilities, but that have not been constructed as of the Effective 

Date and therefore cannot be identified as Shared Facilities as of the Effective Date shall be 

designated as Shared Facilities after the approval or installation thereof by Declarant prior to the 

Changeover Date, and by the Association from and after the Changeover Date, the location of 

which shall conform to the Approved Plans therefor and will be depicted on an amended Exhibit 

H prepared by Declarant or the Association, as the case may be, and any special allocations of 

costs with respect to such Shared Facilities shall be described on an amended Exhibit H -1 

prepared by Declarant or the Association, as the case may be.  In the event of a dispute as to 

whether particular Improvements constitute a Shared Facility, the determination thereof shall be 

made by Declarant prior to the Changeover Date and by the Association from and after the 

Changeover Date.  Shared Facilities may be modified (and Exhibit H  and Exhibit H -1 may be 

updated) as future Improvements are constructed on the Site and the Site is developed, in 



 

14 
1" = "1" "4865-7659-3168.v2" ""  4865-7659-3168.v2 

accordance with this Declaration.  For the avoidance of doubt, the Shared Facilities specifically 

exclude the Garages. 

ñSingle Tenant Ground Leaseò means a written ground lease between an Owner of a Lot 

(or Component Block, as applicable), as landlord, and another Person, as tenant, pursuant to 

which such other Person leases all or substantially all of such Lot (or Component Block, as 

applicable) and which executed ground lease has either been (i) delivered to all Owners or (ii) 

recorded (or a memorandum thereof recorded) among the Land Records. 

ñSingle Tenant Ground Lesseeò means the tenant under a Single Tenant Ground Lease. 

ñSiteò is defined in Recital A of this Declaration. 

ñSpecial Assessmentò means Assessments other than Annual Assessments that are levied 

or imposed or are otherwise payable in accordance with this Declaration. 

ñStructural Supportò means all construction elements (including structural members, 

walls, footings or foundations, slabs, caissons, columns, beams, braces and trusses) that are load 

bearing or that are necessary for the structural integrity of any portion of the Improvements. 

ñSubassociationò means any owners association, condominium unit owners association, or 

cooperative association subject to this Declaration and governing some but less than all of the Site 

pursuant to covenants recorded among the Land Records and representing Owners of Condominium 

Units located within the Subassociation.  

 

ñSubdivision Platò is defined in Recital A of this Declaration, and a copy of which is 

attached to this Declaration as Exhibit C . 

 

ñSuccessor Declarantò means a Person to which Declarant (or a Successor Declarant) has 

assigned its rights as a Declarant in accordance with the provisions of Section 1.2 below. 

ñSupplemental Declarationò means any declaration: (i) submitting real estate to the 

terms of this Declaration and subjecting such real estate to the jurisdiction of the Association, 

whether or not such Supplemental Declaration contains additional provisions reflecting the unique 

characteristics of the real estate being submitted, or (ii) submitting a portion to each supplemental 

covenant in accordance with the provisions of Article II  of this Declaration.  A Supplemental 

Declaration may be a part of a deed of subdivision. 

ñSurveyorò means the Department of Public Works, Office of the City Mapping and GIS 

for the City of Falls Church, Virginia. 

ñTaxesò are defined in Section 15.2 of this Declaration.  

ñTenantò means any Person (other than an Owner) who is entitled, under or pursuant to 

any lease, license, or concession agreement or any other instrument or arrangement under which 

such occupant acquires status as such, to the use and/or occupancy of (i) office, retail, or other 

commercial space upon or within a Lot or Component Block (excluding any hotel users or 

guests), (ii) residential space upon or within a Lot or Component Block, (iii) one or more 
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automobile parking spaces on or within a Lot or Component Block, or (iv) space in any conduit, 

riser, or similar building space or rooftop space in any Improvement.   

ñThird Party Purchaserò is defined in Section 6.2(a) of this Declaration. 

ñUtility Companyñ means any Person, including Governmental Authorities, who or 

which provides water, electricity, sewer, gas, steam, telephone, cable, or satellite television 

service or other services or materials generally known as utilities. 

ñVertical Developerò is defined in Section 2.6(e) of this Declaration. 

ñVertical Developmentò is defined in Section 2.6(c) of this Declaration. 

ñVertical Development Siteò is defined in Section 2.6(c) of this Declaration. 

ñVoting Interestò means, with respect to each Owner, the number of votes in the 

Association allocated to such Owner pursuant to Schedule 13.1 attached to this Declaration.   

ñZoning Ordinanceò means the Zoning Ordinance of the City of Falls Church, Virginia, 

Chapter 48 of the Code of the City of Falls Church, Virginia, September 2009, as amended from 

time to time. 

 Successors and Assigns; Agents, Employees, Delegates and Designees.  

(a) References.  All references in this Declaration to a Person, including 

Declarant, the Association, an Owner, Successor Declarant, a Mortgagee or an Eligible Mortgagee, 

shall refer to the successors and assigns of such Person without the necessity of so stating.   

(b) Successors and Assigns.  Each Owner and the successors and assigns of 

each Owner shall be burdened and benefited by, and shall be subject to, the provisions of this 

Declaration, but no Owner shall have any power or authority to act as Declarant unless such 

Owner has been appointed as a Successor Declarant by a Declarant pursuant to the provisions of 

this Declaration.   Each Condominium Unit Owner and the successors and assigns of each 

Condominium Unit Owner shall be burdened by, and shall be subject to, the provisions of this 

Declaration. 

(c) Effect of Transfers.  If an Owner sells, assigns, transfers, conveys or 

otherwise disposes of its interest in its Component Block in its entirety (other than as security), 

then (i) such Owner shall be entirely freed and relieved of any and all covenants and obligations 

arising under this Declaration which accrue under this Declaration from and after the date such 

interest in the Component Block shall so sell, assign, transfer, convey or otherwise be disposed of 

(provided, however, that such Owner of the Component Block shall remain liable for its 

covenants and obligations arising under this Declaration prior to such sale, assignment, transfer, 

conveyance or other disposition), and (ii) the Person who succeeds to such Ownerôs Component 

Block interest shall be deemed to have assumed any and all of such Ownerôs covenants relating 

to, and obligations arising under, this Declaration with respect to such Component Block accruing 

from and after the date of such sale, assignment, transfer, conveyance or other disposition.   
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(d) Successor Declarant.  Any Successor Declarant appointed pursuant to the 

provisions of this Declaration shall have all of the rights and powers of Declarant as if it were the 

initial Declarant named in this Declaration.  

(e) Declarant Transfer Rights.  A Declarant (or a Successor Declarant) has the 

right to transfer its rights as Declarant, in whole or in part, to a Successor Declarant without the 

consent of any other Person, provided that at the time of any such transfer of its rights as a 

Declarant, Declarant (or Successor Declarant) is either the Owner of at least one (1) Lot or 

Component Block, or holds a direct or indirect ownership interest in an Entity that is the Owner 

of at least one (1) Lot or Component Block, and immediately following such transfer, the 

Successor Declarant is either the Owner of at least one (1) Lot or Component Block, or holds a 

direct or indirect ownership interest in an Entity that is the Owner of at least one (1) Lot or 

Component Block.  After the Changeover Date, no Person shall have any rights as a Declarant.  A 

transfer by Declarant (or a Successor Declarant) of its rights as a Declarant shall be evidenced by 

an assignment of Declarantôs rights that shall be recorded among the Land Records.  Copies of the 

recorded assignment of Declarantôs rights shall be delivered to all of the Owners as soon as 

practicable following such recordation. 

(f) No Authority.  Any reference in this Declaration to a Person (including an 

Owner or Permittee) shall also refer to the duly authorized agents, employees, delegates, 

designees or other representatives of such Person, including contractors, but nothing herein shall 

be construed as giving any of such authorized Persons independent authority to act or any third 

party rights unless duly and expressly so authorized in writing by such Person (and not otherwise 

prohibited by this Declaration); any recipient of such written notice may rely on such written 

notice.  If a Management Company has been designated pursuant to the terms of this Declaration, 

Declarant shall have the right to designate such Management Company to act on its behalf.  

 Rights of Single Tenant Ground Lessees. 

(a) Single Tenant Ground Lessee Rights.  In the case of each Component 

Block that is subject to a Single Tenant Ground Lease, the Single Tenant Ground Lessee, 

throughout the term of the Single Tenant Ground Lease and whether or not the Single Tenant 

Ground Lessee is actually occupying all or any part of the improvements in each Component 

Block, shall have and may exercise all of the rights, privileges, easements and rights of entry 

given to the Owner of such Component Block by this Declaration (including, but not limited to, 

the right to give and receive all notices, to make demands, to receive estoppel certificates, to 

participate in the appointment of a mediator or arbitrator pursuant to Sections 19.12 and 19.13, to 

be indemnified pursuant to this Declaration, to perform any work or demolition, restoration, 

repair, replacement, or rebuilding, to receive monies payable to such Owner, and to exercise the 

voting rights that would otherwise be attributable to such Owner pursuant to Section 13.1), to the 

same extent as if, in each instance, this Declaration specifically granted such right, privilege, 

easement or right of entry to such Single Tenant Ground Lessee.   

(b) Notice.  None of an Owner, Single Tenant Ground Lessee, Mortgagee, or 

any other Person having any rights hereunder shall be bound to recognize the exercise or accrual 

of any rights in favor of a Single Tenant Ground Lessee of another Component Block pursuant to 

subsection (a) above until such Owner, Single Tenant Ground Lessee, Mortgagee, or other Person 

is given notice of the execution and delivery of the Single Tenant Ground Lease. The notice 
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referred to in the preceding sentence shall include an address for notices to the Single Tenant 

Ground Lessee and be accompanied by a copy of the executed Single Tenant Ground Lease (or a 

copy of an executed memorandum of lease identifying the parties and the dates of commencement 

and the dates of expiration of the term thereof and any renewal option). 

(c) Ownerôs Rights.  The Single Tenant Ground Lesseeôs right to exercise all of 

the rights, privileges, easements and rights of entry given to the Owner of the Component Block 

that is subject to the Single Tenant Ground Lease shall be exclusive as between the Single Tenant 

Ground Lessee and such Owner and, except with respect to the right of the Owner to receive 

notices and to be indemnified, all references to the Owner of a Component Block shall be deemed 

to be references to the Single Tenant Ground Lease of the Component Block owned by such 

Owner throughout the term of the Single Tenant Ground Lease as described in Section 1.3(a) 

above; provided, however, that any amendment of this Declaration shall require the written 

consent of the Owner and Single Tenant Ground Lessee of such Component Block. The Owner of 

a Component Block that is subject to a Single Tenant Ground Lease shall continue to have the 

right to receive notices from any other Owner, including the Single Tenant Ground Lessee of a 

Component Block owned by another Owner, to the same extent and in the same manner as if such 

Ownerôs Component Block were not subject to a Single Tenant Ground Lease. Upon the 

expiration or earlier termination of a Single Tenant Ground Lease, the Single Tenant Ground 

Lesseeôs rights under this Section 1.3 shall revert to, and shall be exercisable only by, the Owner 

of the Component Block.  

 

Property Subject to Declaration; Expansion; Boundaries; Construction of Improvements 

 Property Subject to this Declaration.  The Site, all Lots, Component 

Blocks, Improvements, Common Areas, Shared Facilities, Related Facilities, and Other 

Improvements, and all rights, title, and interests related thereto, shall be held, transferred, sold, 

conveyed, hypothecated, encumbered, leased, rented, used, occupied, and improved subject to and 

in accordance with the terms and conditions of this Declaration, including all covenants, 

restrictions, conditions, Easements, charges, and liens set forth herein. 

 Expansion.  The Declarant and Association, as appropriate, hereby reserve 

the option and right to expand the Site from time to time without the joinder or approval of any 

Owner or Mortgagee (except the Owner of or holder of a Mortgage on such real estate being 

expanded) by submitting all or any portion of additional real property (the ñAdditional Landò) to 

the provisions of this Declaration and the jurisdiction of the Association whether or not such real 

estate is owned by the Declarant.  The option to expand may be terminated only upon the 

recordation by the Declarant or Association, as applicable, of an instrument relinquishing such 

option.  The Declarant or Association after the Changeover Date, as applicable, reserves the 

unilateral right, without the joinder or approval of the Association, any Owner or any Mortgagee, 

to execute and record a Supplemental Declaration, subjecting any Lot or Component Block to such 

additional covenants and restrictions as may be necessary to reflect the different characteristics and 

use of such Lot or Component Block as are not inconsistent with the overall scheme of this Declara-

tion; provided, however, that the Declarant shall not have such right after the conveyance of such 

Lot or Component Block to an Owner other than the Declarant without the written consent of such 

Owner (and the Mortgagee of such Lot or Component Block).  The Declarant may add Additional 

Land to the Site in accordance with the procedures set forth in Section 2.3.  There are no limitations 
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on the option to expand except as set forth in this Article. If the Declarant does not submit all or 

any portion of the Additional Land to this Declaration, such real estate may be developed in any 

manner allowable under local zoning ordinances without regard to the restrictions in this 

Declaration and no negative reciprocal easement shall encumber the Additional Land. 

 Procedure for Expansion; Additional Covenants. The Declarant or the 

Association, as appropriate, may record one or more Supplemental Declarations.  Each 

Supplemental Declaration shall include a legally sufficient description of the real estate added and 

shall designate such real estate with the term ñPhaseò and a unique identifier so as to differentiate 

between each portion of the Property.  Any Supplemental Declaration may contain such 

modifications, amendments and/or additions to the provisions in this Declaration as may be 

necessary to reflect the different characteristics and use of the Lots or Component Blocks or land 

uses therein and as are not inconsistent with the overall scheme of this Declaration; provided, 

however, that such modifications, amendments and/or additions shall not apply to any real estate 

previously submitted to this Declaration after conveyance of a Lot or Component Block to an 

Owner other than the Declarant without the written consent of the Owner of the Lot or Component 

Block (and the Mortgagee of such Lot) subject to the additional provisions, such approval by each 

such party not to be unreasonably withheld, conditioned or delayed.  Upon recording a 

Supplemental Declaration submitting real estate to this Declaration, the provisions of this 

Declaration, including the provisions for Voting Interests and Assessments shall apply to the real 

estate thereby added as if such real estate were originally part of the Site. Any Owner other than 

the Declarant submitting Additional Land to this Declaration shall be deemed to have granted all 

the easements and rights granted and reserved herein to the Declarant, the Association, and the 

Owners. 

 Withdrawable Land.   

(a) By the Declarant.  Prior to the Changeover Date, the Declarant has the 

unilateral right, without the joinder or approval of the Association, or any Owner or Mortgagee 

(except the Owner and Mortgagee of the real estate being withdrawn), to sign and record an 

amendment to this Declaration withdrawing any portion of the Site from the terms and conditions 

of this Declaration for any purpose.  The Declarant hereby further reserves the right to withdraw 

any portion of the Site from this Declaration, as may be required by any Governmental Authority. 

 

(b) By the Association.  From and after the Changeover Date, the Association, 

without the joinder or approval of any Owner or Mortgagee, may record an amendment 

withdrawing any real estate from the terms and conditions of this Declaration (i) dedicated or to be 

dedicated to a public use, as required by a Governmental Authority; or (ii) conveyed or to be 

conveyed to a Governmental Authority, as required by a Governmental Authority.   

 

(c) Dedications for Public Streets.  Any real estate dedicated to a Governmental 

Authority for public street purposes or other public purpose is automatically withdrawn from the 

terms and conditions of this Declaration and the Declarant or the Association, as the case may be, 

may unilaterally, without the joinder or approval of any Owner or Mortgagee, record an instrument 

confirming such withdrawal. 
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 Boundaries of the Lots and Component Blocks.  Prior to the Changeover 

Date, Declarant may (i) revise the planned boundaries of a Lot or Component Block and/or (ii) 

create such additional Lots or Component Blocks as may be needed to facilitate construction of the 

Project by Declarant or its Affiliates.  Further, the planned boundaries of a Lot or Component Block 

may be revised by Declarant prior to the Changeover Date and by the Association on or after the 

Changeover Date, upon substantial completion of the Improvements located in or on the Lot or 

Component Block, to conform to the actual boundaries of the Improvements built, as reflected on 

as-built Approved Plans, in the event of minor variances between the boundaries of the Lot or 

Component Block and the boundaries of the Improvements as built.  Each Owner and any of its 

Mortgagees affected by such application, as the case may be, shall sign any documents prepared by 

Declarant or the Association, as the case may be, in connection with any subdivision, boundary line 

adjustment, or tax lot application and shall reasonably cooperate with Declarant or the Association, 

as the case may be, in the execution and submission of such applications, provided that if the 

execution of such documents is beyond the scope of Declarantôs or the Associationôs authority 

pursuant to this Section 2.5, then such documents must be reasonably acceptable to such Owner 

and such Ownerôs Mortgagee.  An irrevocable power as attorney-in-fact on behalf of all Owners 

(which power shall be deemed coupled with an interest) is hereby granted to Declarant prior to the 

Changeover Date, and to the Association from and after the Changeover Date, to execute any such 

subdivision, boundary line adjustment, or tax lot application on behalf of any Owner, if such Owner 

fails to cooperate with Declarant or the Association, as the case may be, in executing such 

applications pursuant hereto and if such document will not cause the Owner to incur any significant 

additional cost, significantly increase the liabilities of the Owner or materially and adversely affect 

such Ownerôs use and occupancy of its Lot or Component Block.  All costs incurred in connection 

with the submission of any subdivision, boundary line adjustment, or tax lot application to obtain 

new/revised lots for assessment and taxation purposes, including, without limitation, survey costs, 

engineering costs and reasonable legal fees, shall be allocated proportionately among all of the 

Owners that are affected by such changes by dividing the total amount of Assigned GFA allocated 

to each affected such Ownerôs Lot or Component Block by the total amount of Assigned GFA 

allocated to all of the Lots or Component Blocks affected by such changes.  The foregoing shall not 

be construed to permit any Owner to construct its Improvements outside the planned boundaries of 

its Lot or Component Block, except as a result of Minor Encroachments in accordance with 

Approved Plans. 

 Construction of Improvements.   

(a) General.  All components and Improvements of the Project shall be 

constructed in compliance with (and performed under) the Zoning Entitlements and Permits and in 

accordance with all requirements of Governmental Authorities and Laws, and in a diligent manner 

in accordance with prevailing industry standards.   

(b) Horizontal Development.  All of the infrastructure needed to serve each 

Vertical Development, as hereinafter defined (including, without limitation, roads, drive aisles, 

parking, curb cuts, sewer, electricity, and other utilities from the closest point of public access to 

the Site and storm water management facilities), collectively for the entire Project, shall be 

constructed in accordance with the Zoning Entitlements, Related Agreements, and all Laws 

(collectively, the ñHorizontal Developmentò). 
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(c) Vertical Developments.  The Project shall be constructed as separate distinct 

vertical components (each such component to be comprised of one or more Buildings and any and 

all Improvements, Common Areas, Shared Facilities, and Related Facilities incident thereto) (each 

vertical component as shown in the Master Plan, a ñVertical Developmentò) within the Site.  Each 

Vertical Development shall be constructed on a pad site, the location and size of which shall be set 

forth on the Master Plan (each, a ñVertical Development Siteò) as part of the completion of the 

Project pursuant to the Zoning Entitlements.   

(d) Construction of Vertical Development.  Declarant and/or the applicable 

Owner of a Lot or a Component Block shall construct, or cause to be constructed, each Vertical 

Development.  The Vertical Developments may be constructed in phases, as provided in the Zoning 

Entitlements and Related Agreements. 

(e) Vertical Developers.  Declarant and/or the applicable Owner of a Lot or 

Component Block may delegate its duty to construct the Vertical Developments to a Person (a 

ñVertical Developerò) reasonably approved by EDA, through execution of a sublease or other 

agreement, for all or part of a Lot or Component Block where such Vertical Developments are to 

be located.  Such Vertical Developer shall develop the Vertical Development to be constructed on 

such Vertical Development Site at such Vertical Developerôs sole cost and expense.  Each Vertical 

Developer shall be required to satisfy all of the terms, conditions and other matters set forth in 

Zoning Entitlements, this Declaration and the Related Agreements with respect to the development, 

construction, operation, management, lease and sale (where applicable) of its respective Vertical 

Development and the sublease to such Vertical Developer shall expressly require such satisfaction.  

Following completion of construction for a Vertical Development, unless such Vertical Developer 

is also an Owner or Single Tenant Ground Lessee, such Vertical Developer shall be released of 

further obligations under this Declaration, except for any warranty or other obligations for which 

Vertical Developer would be responsible under this Declaration or the Related Agreements, or 

continued obligations of such Vertical Developer as are required by any Governmental Authority 

or Zoning Entitlements, to the extent of such obligations, subject to the terms of the recorded 

agreements applicable to the Vertical Development Site of such Vertical Developer.  

(f) Owners and Vertical Developments.  Notwithstanding the existence of any 

such sublease or other agreement to a Vertical Developer, the applicable Owner of a Lot or 

Component Block shall use commercially reasonable efforts to:   

(i) monitor the construction of such Vertical Development and advising 

City with respect to the performance of the construction thereof; 

(ii)  cause Vertical Developer to have all submissions required for such 

Vertical Development pursuant to the Zoning Entitlements be timely submitted to City; and  

(iii)  enforce all of the terms and conditions set forth herein and in the 

Zoning Entitlements.  

(g) Construction Timing.  Except as may be provided in the Zoning Entitlements 

and Related Agreements, and subject to the Construction Covenant, the applicable Owner of a Lot 

or Component Block or its respective Vertical Developer shall commence and complete 

construction of its portion of the Project substantially in conformance with the timetable specified 
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in the Schedule of Performance attached hereto as Exhibit N, pursuant to Approved Plans (or any 

revisions thereof Approved by Declarant or the Association, as the case may be) and in accordance 

with the provisions of Section 7.9 of this Declaration.  If any Owner is in default of its obligations 

under this Section 2.6(g) and Declarant or the Association is in default of its obligations under 

Section 2.6, then any Eligible Mortgagee with a lien upon an adversely affected Lots shall have the 

right to deliver a Notice of such default (a ñSection 2.6 Default Noticeò) to such defaulting Owner 

and to Declarant or the Association, as the case may be, with copies to all other Owners of the 

affected Lots or Component Blocks and all other Eligible Mortgagees with a lien upon one of the 

affected Lots or Component Blocks to the extent known.  If the defaulting Owner, Declarant, or the 

Association, as the case may be, fails to commence curing such default within sixty (60) days after 

its receipt of such Section 2.6 Default Notice or fails to diligently pursue such cure to completion, 

then the Eligible Mortgagee delivering such Section 2.6 Default Notice shall have the right to cure 

such default; provided, however, that such entry and cure by such Eligible Mortgagee shall not 

materially and adversely affect any other Lot or Component Block.  If multiple Eligible Mortgagees 

provide a Section 2.6 Default Notice to the defaulting Owner and the Association, with copies to 

all other Owners of the affected Lots or Component Blocks and all other Eligible Mortgagees with 

a lien upon one of the affected Lots or Component Blocks, within sixty (60) days after the delivery 

of the first such Section 2.6 Default Notice delivered in connection with such default, then such 

Eligible Mortgagees shall endeavor to agree among themselves as to the allocation of 

responsibilities for curing such default.  If such Eligible Mortgagees fail to reach such an agreement 

within ten (10) business days after the expiration of such sixty (60) day period, then the Eligible 

Mortgagee that provided the first such Section 2.6 Default Notice shall have the sole right to cure 

such default.  The reasonable costs incurred by any such Eligible Mortgagee pursuant to the 

foregoing shall be reimbursed by the defaulting Owner to such Eligible Mortgagee within thirty 

(30) days after delivery by such Eligible Mortgagee of written demand therefor.  The sole purpose 

of this Section 2.6(g) shall be to provide an Eligible Mortgagee with cure rights in the event of an 

Owner default and does not create an independent right or cause of action if an Owner fails to 

commence or complete construction in accordance with the terms of this Section 2.6. 

(h) Cooperation.  EDA, acting reasonably and upon request, shall cooperate with 

any Owner of a Lot or Component Block as reasonably necessary and to the extent permitted by 

Laws, from time to time in connection with Declarantôs or an Ownerôs pursuit of the Zoning 

Entitlements and Permits, including by executing applications, appearing at meetings, and 

providing such documentation in Cityôs possession necessary to obtain the Zoning Entitlements and 

all Permits in a timely manner and in all events prior to the deadlines provided to obtain such Zoning 

Entitlements and Permits.  

 

COMMON AREA 

 Generally. The Declarant (prior to the Changeover Date) or Association 

(from and after the Changeover Date) shall have the right, subject to obtaining all required 

governmental approvals and Permits, to construct on the Common Area such Improvements, Shared 

Facilities, and Related Facilities as the Declarant or Association, as the case may be, deems 

appropriate.  The timing and phasing of all such construction shall be solely within the discretion 

of the Declarant or Association, as the case may be, subject to the provisions of Article II  above.  

The Declarant or Association, as the case may be, will try to specifically identify the Common 
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Area, but such identification shall not be required in order for land to be Common Area hereunder.  

If the Declarant or Association, as appropriate, determines that particular land is or is not a Common 

Area, such determination shall be binding and conclusive.  The Common Area may change from 

time to time in connection with changes in the Zoning Entitlements other factors not now known.  

Accordingly, reference to the Common Area shall be deemed to refer to Common Area at the 

relevant time. The Declarant (prior to the Changeover Date) or Association (from and after the 

Changeover Date) shall have the exclusive right, but not the obligation, to enter into or otherwise 

permit leases, licenses, or operating agreements with respect to portions of the Common Areas, for 

payment or no payment, as the Declarant or Association, applicable deems appropriate.   

 Limits on Use.  The right and easement of enjoyment of the Common Areas 

by Owners shall be subject to the following: 

(a) This Declaration and other Association Documents;  

(b) Any restrictions or limitations contained in any deed or easement conveying 

Common Areas or an easement for use of Common Areas to the Association or Owners; 

(c) The Associationôs right (acting through the Board) to: 

(i) adopt Rules regulating use and enjoyment of the Common Areas, 

including Rules limiting the number of guests who may use the Common Areas at any given time 

and the conditions of such use, as further described in Section 8.8; 

(ii)  impose reasonable admission or other usage fees; 

(iii)  permit use of the Common Areas by Persons other than Owners or 

Tenants, with or without payment of admission or other usage fees; 

(iv) subject to the reserved rights of Declarant, regulate street parking as 

further provided in Section 4.18; and 

(v) mortgage, pledge, or hypothecate any Common Areas as security for 

money borrowed or debts incurred by the Association. 

(d) The right of the Association to take such steps as are reasonably necessary 

to protect the Common Areas against liens, claims and foreclosure; 

(e) The rights of Declarant, together with Declarantôs successors, assignees, and 

designees in accordance with the provision of this Declaration, to use Common Areas as reserved 

in this Declaration or by Supplemental Declaration or by such instrument as conveying such 

Common Areas or granting an easement for Common Areas; 

(f) Any express dedication and acceptance of portions of the Common Areas for 

public use. Declarant or the Association, as the case may be, also may dedicate or convey portions 

of the Common Areas to any other association having similar functions, or any public or quasi-

public agency, community development authority or community development district, or similar 

entity under such terms as Declarant or the Association, as the case may be, deems appropriate and 

to create or contract with the other association, community development, and special taxing districts 
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for lighting, roads, recreational or other services, monitoring, or communications and other similar 

purposes deemed appropriate by Declarant or the Association, as the case may be (to which such 

dedication or contract all Owners, by the acceptance of their respective Lots or Component Blocks, 

shall be deemed to have consented, with no consent of any other party, except Declarant, being 

necessary); 

(g) the obligation of Owners to pay Assessments; 

(h) the right of Declarant and the Association, as the case may be, to have, grant 

and use general (ñblanketò) and specific easements over, under, and through the Common Areas 

and the right to dedicate; 

(i) the rights of Declarant to add or withdraw portions of the Common Areas as 

provided in this Declaration; and 

(j) the rights of Declarant or the Association, as the case may be, to grant leases, 

licenses and operating agreements and the terms of such agreements. 

 Use by Others. Any Owner may extend his or her right of use and enjoyment 

of Common Areas to Permittees, as applicable, subject to reasonable Association regulation. Except 

as otherwise provided in a written lease agreement, an Owner who leases or rents his or her Lot or 

Component Block shall be deemed to have assigned all such rights to the Tenant of such Unit on a 

non-exclusive basis for the period of the lease or rental agreement, but such assignment shall not 

relieve such Owner of any obligation under this Declaration. 

 No Dedication.  Nothing contained herein or in the other Association 

Documents shall be construed as a dedication to public use or as an assumption of responsibility 

for Maintenance of any Common Area by any Governmental Authority, nor shall it be construed to 

prevent the Declarant (prior to the Changeover Date) or the Association (from and after the 

Changeover Date) from permitting public access to or use of any Common Area. 

 Regulation of Common Area.   Declarant and the Association, as 

appropriate, shall have the right to regulate the use of the Common Area through the adoption of 

Rules pursuant to Section 8.8 and to charge fees for the use of Common Area as provided in this 

Declaration.  The Declarant and Association, as the case may be, may also allow members and 

nonmembers of the Association to use portions of the Common Area on a daily, an annual, or one-

time fee basis.  Without limiting any other terms of this Declaration including those of Section 3.2, 

Declarant and the Association, as appropriate, shall have the exclusive right to program (i.e. recruit 

for, coordinate, and manage) public events, festivals, markets, concerts, and other public and private 

functions, including without limitation, engaging third-party vendors or operators, within the 

Common Program Areas. The Declarant and the Association, as appropriate, shall have the right to 

close and restrict access to the Common Program Areas, or portions thereof, from public use 

through reasonable means and utilize the space exclusively for reasonable periods of time and from 

time to time. Declarant and the Association, as appropriate, may charge entrance fees, event fees, 

issue entrance tickets, and generate revenue, all of which shall be the property of the Declarant and 

the Association, as appropriate. The Declarant and the Association, as appropriate, may grant or 

enter into license or similar agreements, as the case may be, to facilitate such events. 
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 Transfer of Responsibility for Maintenance.  Prior to the date when 

Declarant, Owner or Vertical Developer transfers the responsibility for Maintenance of any portion 

of the Common Area to the Association, any Improvements, Shared Facilities, and Related 

Facilities located thereon shall be substantially complete, and all work (except for such work which 

cannot be performed due to the weather conditions or the season of the year, which Declarant or 

Vertical Developer will be obligated to complete when weather conditions permit) required by this 

Declaration shall be either completed or otherwise bonded around.  The Association shall 

reasonably and in good faith cooperate with Declarant, Owner and/or Vertical Developer to obtain 

release of any such bonds.   

 No Liability of Association and Declarant. Any use of the Common Areas 

(or any other portion of the Property) by Owners or Condominium Unit Owners, or their respective 

Permittees shall be at their own risk. None of the Association or Declarant, or their directors, 

officers, members or employees (ñNon-Liable Personsò) shall be liable to any Owner or 

Condominium Unit Owners, or their respective Permittees, for any damage or injury which results 

from the use of the Common Areas (or any other portion of the Property) or any Rules promulgated 

pursuant to this Declaration or other Association Documents; or for any accident or injury 

thereupon which may be caused by Acts of God, or by careless or negligent activities of Owners or 

Condominium Unit Owner, or their respective Permittees2. Owners and Condominium Unit Owners 

shall hold the Non-Liable Persons harmless from any such accident or injury on portions of the Site 

owned by such Owners or Condominium Unit Owners, and the Owners and Condominium Unit 

Owners shall further be subject to the indemnification obligations set forth in Sections 4.20, 7.7 and 

7.8 herein. 

 Additional Improvements on Common Area.  After the initial 

improvement of any Common Area, the Declarant or Association, as the case may be, may, but is 

not obligated to, construct additional Improvements, Shared Facilities, and Related Facilities on the 

Common Area for the benefit of the Site, pursuant to the easements in Article IV. 

 

Easements 

 Easements in General.  Declarant and the Initial Owners hereby grant, 

reserve, declare and create the Easements set forth in this Article IV.  The term ñgrantsò when used 

in this Article IV shall mean ñgrants, reserves, declares and createsò.   

(a) Burden.  The Easements granted herein shall bind and be enforceable against 

all Owners and their successors and assigns and shall burden the Property owned or controlled by 

an Owner and run with the land thereof and burden all rights, title and interests associated therewith.  

In the event that a portion (but not the entirety) of a Property is bound and burdened by an Easement, 

only such portion shall be deemed to be affected by such Easement.   

(b) Nature of Easements.  Unless otherwise specified, all Easements shall be 

non-exclusive, irrevocable, and perpetual in nature.  All non-exclusive Easements and any exclusive 

Easement shall be subject to the concurrent use by the Owner who owns or controls the Property, 

                                                 
2 NTD:  Permittees include these parties. 
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Lot, or Component Block subject to such Easement to the extent reasonably necessary for the use 

and Maintenance of such Property, Lot, or Component Block and for other uses that do not 

unreasonably interfere with the exercise of the Easement granted, including the right to construct, 

install, and use, and the right of access to Maintain and replace, all Structural Supports and 

Improvements on or within the Lot or Component Block of such Owner.  

(c) Easement Areas.  A reference to an Easement being located ñonò, ñinò, 

ñwithinò, ñover,ò ñunderò or ñaboveò an area or Property, including a Lot or Component Block, 

shall be deemed to include all of the forgoing and all similar terms, including ñacross,ò ñthrough,ò 

ñforò, ñalongò and terms with similar meanings unless such Easement is a surface Easement only 

(in which case, with respect to a surface Easement, such surface Easement shall extend only twelve 

(12) feet (or such additional area as is necessary for the commercially reasonable use of such 

Easement) above the finished paved surface of such Easement and below such Easement only to 

the minimum amount necessary for the construction of the paving of such surface Easement). Such 

an Easement shall also be deemed to provide access immediately adjacent to and alongside such 

Easement as is necessary to effectuate the Easement (provided such access does not adversely and 

materially affect the property adjacent to or alongside such Easement and that any damage to such 

property is promptly thereafter repaired or replaced). 

(d) Use of Easements.  Whenever an Easement is granted on, over or through a 

Property owned or controlled by another Owner, except in connection with the use of any Shared 

Facilities, any Person who seeks to use and enjoy the benefits of such Easement shall when the 

utilization of such Easement will include construction activities, (i) provide to Declarant or the 

Association, as the case may be, and such Owner such Notice of its intended use and enjoyment as 

is reasonable under the circumstance and (ii) use commercially reasonable efforts to consult and 

coordinate such use and enjoyment with such Owner so as to cause the least amount of interference 

with or disturbance of the Property of such other Owner as is reasonable under the circumstances.  

Notwithstanding the foregoing, in the event of an emergency, entry on and use of an Easement may 

occur immediately without notice and without the attendance of the affected Owner (provided, 

however, Notice of such entry and use will be given promptly thereafter). In the event such use and 

enjoyment results in damage or destruction to the Property or Improvements of any other Owner, 

the Person causing such damage or destruction shall promptly repair or restore same to the condition 

which existed prior to the use and enjoyment of the Easement. 

(e) Benefit.  Except as otherwise specified herein, each Easement granted herein 

shall be for the use and benefit of the Owner who owns or controls the Property benefited by such 

Easement, its Permittees (if, but only if, expressly so provided in this Declaration or granted or 

delegated pursuant to the next sentence), successors and assigns, and any Person designated by such 

Easement to be benefited thereby.  To the extent that any Owner who is benefited by an Easement 

seeks to grant or delegate the benefits or rights conferred thereby, such Owner may grant or delegate 

same for the use and benefit of its Permittees, subject to restrictions thereon reasonably imposed by 

the Association for security or safety reasons; provided, however, that such restrictions may not be 

imposed in such a manner as to unreasonably discriminate against any other Owner, as reasonably 

determined by the Association. 

(f) No Interference.  Each Person who is benefited by an Easement shall use its 

rights to use and enjoy such an Easement in a reasonable manner that does not materially interfere 

with any other Personôs rights in such Easements. 
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(g) Declarantôs Rights.  To the extent an Easement is granted to Declarant, 

Declarantôs rights to exercise such Easement shall expire on the Changeover Date unless expressly 

provided to the contrary in this Declaration.  To the extent an Easement is granted to Declarant and 

the Association, such Easement may be exercised by either Declarant or the Association.  In the 

event of a conflict between any action taken by Declarant and the Association, the rights of 

Declarant shall be superior and take precedence. 

 Easements Reserved to the Declarant.  The following Easements are 

expressly and unconditionally reserved to Declarant and its successors, designees, and assigns:  

(a) Easement to Facilitate Development.  Declarant hereby reserves a non-

exclusive blanket easement over, under, across and through the Site for all purposes reasonably 

related to the development and completion of the Project, including without limitation:  

(i) temporary slope and construction easements; (ii) drainage, erosion control and storm and 

sanitary sewer easements (including the right to cut or remove trees, bushes or shrubbery, to regrade 

the soil and to take any similar actions reasonably necessary); (iii) easements for the storage (in a 

sightly manner) of reasonable supplies of building and construction materials and equipment 

necessary to complete the improvements; (iv) easements for the construction, installation and 

Maintenance of Improvements (e.g., buildings, landscaping, street lights, signage, etc.) on the Site 

or reasonably necessary to serve the Site; and (v) easements for access, ingress and egress as 

necessary to perform the foregoing.  

(b) Easement to Facilitate Leasing/Sales.  Declarant hereby reserves the right to: 

(i) use any Lots or Component Blocks owned or leased by Declarant or its Affiliates, any other Lot 

or Component Block with the written consent of the Owner thereof or any portion of the Common 

Areas (including any buildings thereon) as models, management offices, sales offices, a visitorsô 

center, construction offices, customer service offices, sales office parking areas or any other similar 

use (provided, however, that Declarant or its designee, as appropriate, shall remain responsible for 

the Maintenance of that portion of the Common Area used for the foregoing purposes); (ii) place 

and maintain in any location on the Common Area, on any Lot or Component Block with the written 

consent of the Owner thereof, or on any Lot or Component Block without the written consent of 

the Owner thereof (but for a distance of no more than ten (10) feet inside any Lot line or Component 

Block boundary which parallels a public or private street), street and directional signs, temporary 

promotional signs, temporary construction and sales offices, plantings, street lights, entrance 

features, ñtheme areaò signs, lighting, stone, wood or masonry walls or fences and other related 

signs and landscaping features; provided, however, that all signs shall comply with applicable Laws 

and Declarant shall obtain the consent of the Owner of any Lot or Component Block upon which 

such signs are erected; and (iii) relocate, remove or replace all or any of the foregoing from time to 

time at Declarantôs sole discretion.   

(c) General Utility Easement.  Declarant hereby reserves a  non-exclusive 

perpetual blanket easement over, under, across and through the Site for ingress, egress, installation, 

and Maintenance of the equipment for providing to any portion of the Property or adjacent real 

estate, any utilities, including without limitation, water, sewer, storm water management and 

drainage, oil, gas, electricity, solar, telephone, television, cable, broadband or other 

telecommunications service, whether public or private; such easement is hereby granted to any 

Person installing or providing Maintenance for the aforesaid services.  Any pipes, conduits, lines, 

wires, inlets, transformers, manholes, and any other apparatus necessary for the provision or 
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metering of any utility may be installed, maintained, or relocated where permitted by Declarant or 

where approved by resolution of the Association (acting through the Board of Directors). 

(d) Specific Development Easement Areas.  Declarant hereby reserves to itself 

the right to grant, assign, convey, and reserve easements, rights-of-way and licenses over, under 

across and through: (i) the Common Area; (ii) any common area within the common elements of 

any Subassociation, Condominium Association, or cooperative association located within the Site; 

or (iii) any Lot or Component Block in the locations designated by Declarant, with the consent of 

the Owner of such Lot or Component Block, which consent shall not be unreasonably withheld, 

conditioned or delayed so long as such Owner is not materially adversely affected, for the installa-

tion and Maintenance of the equipment for providing to any portion of the Site or adjacent real 

estate, any utilities, including without limitation, water, sewer, drainage, gas, electricity, telephone, 

cable, broadband, television or other telecommunications service), whether public or private, or for 

any other purpose necessary or desirable for the orderly development of the Site or for the benefit 

of adjoining real estate. 

(e) Dedications and Easements Required by Governmental Authority.  Declarant 

hereby reserves the right to make any dedications and  to grant any easements, rights-of-way and 

licenses, as may be  required by any Governmental Authority or utility service provider over, under, 

across and through all or any portion of: (i) the Common Area; (ii) any common area within any 

Subassociation, any planned community or the common elements of any Condominium Association 

or cooperative association located within the Site; or (iii) any Lot or Component Block in the 

locations designated by Declarant, with the consent of the Owner of such Lot or Component Block, 

which consent shall not be unreasonably withheld, conditioned or delayed so long as such Owner 

is not materially adversely affected.  Declarant also hereby reserves to itself and its successors and 

assigns an easement to make any corrections required by a Governmental Authority or utility 

service provider and a right to grant and reserve easements or to vacate or terminate easements 

across all Lots, Component Blocks, and Common Areas as may be required by any Governmental 

Authority or utility company in connection with the release of bonds or the acceptance of streets or 

other improvements for public maintenance with respect to the Site.   

(f) Landscaping Easements.  Declarant hereby reserves an easement and the 

right to grant and reserve easements over, under across and through the Common Areas, the 

common area within any Subassociation, any planned community or the common elements of any 

Condominium Association or cooperative association located within the Site, or over, under across 

and through any Lot or Component Block in the locations designated by Declarant, with the consent 

of the Owner of such Lot or Component Block, which consent shall not be unreasonably withheld, 

conditioned or delayed so long as such Owner is not materially adversely affected.  The foregoing 

easements shall be for the purpose of construction, installation, irrigation, and Maintenance of 

landscape and hardscape features, including without limitation plants, trees, earth berms, walks, 

paths, walls, and other earth contouring features and shall include ingress and egress as necessary 

to perform such tasks. Such easement area shall also be available for entrance features, project 

signage, fencing, and associated lighting and irrigation systems.  The Owner of a Lot or Component 

Block burdened by the foregoing easement shall not construct or maintain any improvements within 

such easement without the express written permission of Declarant prior to the Changeover Date, 

or the Association from and after the Changeover Date.  The cost of the Maintenance of these 

landscaping easement areas by Declarant or Association, as the case may be, shall be a Common 
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Expense.  Declarant or Association, as the case may be, may replace, relocate, reduce or otherwise 

modify the course or location of any of the foregoing easement areas in a Supplemental Declaration 

with respect to such Lot or Component Block without the joinder or approval of any Owner or 

Mortgagee (other than the Owner and Mortgagee of the Lot or Component Block across which the 

easement is located).  An Owner, with the consent of the Association (acting through the Board of 

Directors) as evidenced by the signature of an Officer of the Association on an instrument recorded 

among the Land Records, may record, at the Ownerôs sole expense, an easement plat showing the 

exact location of the easement for landscaping on the Owner's Lot or Component Block.  These 

easements may be relocated by the Owner of a Lot or Component Block burdened with any such 

easement with the consent of the Association and the Owners and occupants of the Site, without the 

joinder or approval of any Owner or Mortgagee (other than the Owner and Mortgagee of the Lot or 

Component Block across which the easement is located).   

(g) Telecommunications Easements.  Declarant reserves a blanket easement 

over, under, across and through the Site for all purposes reasonably related to the development and 

completion of telecommunications infrastructure, including, without limitation, easements for a 

telecommunications provider in accordance with one or more other exclusive or non-exclusive 

easements (as may be determined by Declarant in its sole discretion) encumbering the Site, 

easements for access to and the installation, construction, operation, upkeep, modification, 

inspection, re-building, removal, relocation and maintenance of telecommunications infrastructure 

by the telecommunications provider (including, but not limited to, cabinets, manholes, wires, posts, 

pedestals, terminals, location markers, power lines, conduits, cables, switchgear, transformers, 

meters, ground connections, supports and other above and/or below ground or appurtenant facilities 

for distribution of power, telecommunications, telephone, Internet, cable television, security and 

other similar or dissimilar devices and services) including the right of ingress and egress over, 

under, across and through said land, to and from said systems for the purposes of exercising the 

rights herein granted; to open and close fences, cut down and keep cut down all trees and 

undergrowth impairing or interfering with the telecommunications infrastructure; and to carry in 

said easements the wires, cables, circuits and, except as may be inconsistent with the rights of the 

telecommunications provider pursuant to any exclusive easements that may be granted by the 

Declarant, appurtenances of any other company approved by Declarant in its sole discretion 

(without limiting the generality of the foregoing and notwithstanding anything to the contrary 

herein, Declarant easement rights set forth herein regarding the telecommunication infrastructure 

shall be exclusive to Declarant (and its written designees) and cannot be terminated by any Person 

other than the Declarant and shall survive in perpetuity beyond the Changeover Date and the term 

of this Declaration unless an instrument specifically vacating such easement rights is executed by 

Declarant and recorded among the Land Records). 

(h) Storm Water Management Easements.  Declarant hereby reserves to itself 

and its successors and assigns an easement and the right to grant and reserve easements over and 

through the Site for the construction and Maintenance of storm water management facilities, 

whether public or private, including storm water retention areas.  Declarant shall also have the right 

to allow adjacent properties to tie their storm water management facilities into the storm water 

management facilities for the Site; provided, however, that such Owners pay that portion of the 

expense of Maintenance for the storm water management facilities for the Site in such amount as 

may be deemed appropriate by Declarant. 
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(i) Further Assurances.  Any and all conveyances made by Declarant to the 

Association or any Owner shall be conclusively deemed to incorporate these reservations of rights 

and easements, whether or not set forth in such grants.  Upon written request of Declarant, the 

Association and each Owner shall from time to time execute, acknowledge and deliver to Declarant 

such further assurances of these reservations of rights and easements or shall join in the grant of 

easements herein contemplated on the forms required by the Governmental Authority or the various 

utility companies providing service as may be requested. 

(j) Duration and Assignment of Development Rights.  Declarant may at any 

time and from time to time transfer and/or assign its rights under this Section 4.2 to, or share such 

rights with, one or more other Persons, exclusively, simultaneously or consecutively.  Declarant 

shall notify the Association of any such transfer, assignment, or designation by Declarant.  The 

rights and easements reserved by or granted to Declarant pursuant to this Section shall continue 

until the Changeover Date, unless specifically stated otherwise.   

 Association Power to Make Dedications and Grant Easements.  

Declarant, on behalf of itself and its successors and assigns, hereby also grants to the Association 

the rights, powers, and easements reserved to Declarant by Section 4.2.  These rights, powers and 

easements may be exercised by the Association from and after the Changeover Date unless 

requested otherwise by Declarant; provided, however, that the limitations on duration applicable to 

Declarant as set forth in Section 4.2(j) shall not apply to the Association.  If Declarant or any Owner 

requests the Association to exercise the rights, powers, and easements reserved to the Association 

under this Section 4.3, the Associationôs agreement to do so shall not be unreasonably withheld, 

conditioned or delayed. 

 Access Easement for Benefit of Association.  Declarant and the Initial 

Owners hereby grant to Declarant and the Association a non-exclusive right of access to, and entry 

on and in, any Lot or Component Block, to the extent necessary to carry out the responsibilities of 

Declarant and the Association under this Declaration, including the performance of any 

Maintenance, repair or replacement that includes, affects or pertains to any Shared Facilities, 

Related Facilities, or Structural Support pursuant to this Declaration.  Notwithstanding the 

ownership of a Lot that includes Shared Facilities, Related Facilities, or Structural Support, the 

provisions of Sections 4.13 and 4.14, Articles VII, VIII, and XI , Exhibit H , and Exhibit H -1 hereof 

shall govern the allocation of Maintenance and repair responsibilities for the Shared Facilities, 

Related Facilities, or Structural Support among or between the Owners and the Association. 

 Easement for Structural Support.  Declarant and the Initial Owners hereby 

grant a non-exclusive Easement in all items, things and matters described herein as constituting 

Structural Support that are designed or intended to be located in or comprise a part of any 

Improvements and that provide support of such Improvements, including Shared Facilities and 

Related Facilities located thereon, for the benefit of all Owners whose Improvements depend, in 

whole or in part, on such Structural Support.  The foregoing Easement shall include an Easement 

for lateral, vertical, and subjacent support for and with respect to all Improvements located on and 

within a Lot or Component Block that touch or abut or are located above or below Improvements 

on or in any other Lot or Component Block (or that are depicted in the Approved Plans as touching 

or abutting or located above or below such Improvements). 
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 Easement for Installation, Use, and Maintenance of Shared Facilities.  
Declarant and the Initial Owners hereby grant to Declarant and the Association, and with respect to 

those portions of the Shared Facilities that are designated for use by one or more Owners as a Shared 

Facility, to such designated Owner or Owners, a non-exclusive Easement for the installation, use 

and Maintenance of Shared Facilities and all facilities that are located on and within any Shared 

Facility (subject to the provisions of Section 4.7).  Declarant and the Initial Owners hereby further 

grant a non-exclusive easement for the installation, use, and maintenance of any Improvements on 

or within a Lot or Component Block (i) to Declarant and the Association and any Owner that owns 

a Lot or Component Block that is connected to facilities in Improvements in another Lot or 

Component Block that provides or is necessary to provide such Ownerôs Lot or Component Block 

with any utilities or other services necessary to the reasonable use and operation of such Ownerôs 

Lot or Component Block, and (ii) to Declarant and the Association and any Owner that owns a Lot 

or Component Block that touches or abuts or is located above or below facilities in Improvements 

in any other Lot or Component Block or that connect to facilities wherever located that obtain 

service from a public right-of-way adjacent to the Site (or that are depicted in the Master Plan or 

any other Approved Plans as being proposed or intended to connect to, touch or abut or be located 

above or below facilities in Improvements in any other Lot or Component Block or facilities 

wherever located that obtain service from a public right-of-way adjacent to the Site).  In all instances 

in which an Owner seeks to use facilities that are located within a Lot or Component Block not 

owned or controlled by such Owner pursuant to the immediately preceding sentence, the Owner 

shall (i) provide appropriate Notice to and consult with and coordinate all construction, installation 

and Maintenance work with the Association and such other Owners as are affected thereby, (ii) 

shall make appropriate arrangements to pay the cost thereof in a manner that will not cause or result 

in the imposition of any liens on Property not owned by such Owner, and (iii) shall comply with 

the reasonable and customary construction, installation and maintenance standards set forth in 

writing by the Association for the development of the Site.  In the event of a dispute regarding the 

performance of or payment for the foregoing work on or within a Lot or Component Block not 

owned or controlled by an Owner, such disputes shall be resolved by the Association, in its sole, 

but reasonable, discretion. 

 Easement for Ingress to and Egress from Shared Facilities.   

(a) Easement.  Declarant and the Initial Owners hereby grant a non-exclusive 

Easement for ingress to and egress from the Shared Facilities to Declarant and the Association and, 

with respect to those portions of the Shared Facilities that are designated for use by an Owner or 

Owners as a Shared Facility, to such Owner or Owners.  The use of such Easement shall be subject 

to the Rules.  The foregoing Easement shall not be for the benefit or use of Condominium Unit 

Owners or Permittees of any Condominium Unit Owners, except through the applicable 

Condominium Association, if any. 

(b) Ownerôs Rights.  Each Owner is authorized to install and to maintain at its 

sole cost and expense facilities within any Shared Facilities that are located on or within a Lot or 

Component Block of such Owner subject to the written Approval of the Association, or Declarant, 

as the case may be. To the extent access to or use of facilities serving any portion of the Project 

cannot be reasonably obtained through the Shared Facilities, each Owner is authorized to use the 

Easement described in Section 4.6 in accordance with the terms and conditions thereof.  In the event 

any of the Shared Facilities should require modification as a result of any new or additional 
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development, the Owner undertaking such development shall, as a condition to exercising the rights 

granted under this Easement, pay all costs, charges and fees associated with completing 

construction of such modification and any such modification shall also be subject to the prior 

written Approval of the Association, or Declarant, as the case may be.   

 Easement for Use of Common Walls, Ceilings and Floors.  Declarant and 

the Initial Owners hereby grant a non-exclusive Easement to applicable Owners for support, 

enclosure, use and Maintenance with respect to those walls and horizontal slabs existing in or along 

(or planned or intended to be located in or along) the common boundaries of the Improvements on 

adjacent Lots or Component Blocks that also serve as walls, ceilings or floors of Improvements on 

or within such adjacent Lots or Component Blocks.  Notwithstanding the foregoing, the use of such 

walls and horizontal slabs shall be limited to the extent feasible to the side of such wall or horizontal 

slab that faces the Ownerôs Lot or Component Block; provided that the use of the side of such walls 

and horizontal slab facing an adjacent Lot or Component Block shall be subject to the prior 

Approval of the Owner owning such adjacent Lot or Component Block, which Approval may only 

be withheld by such Owner if such use would have a material adverse effect on its Lot or 

Component Block, or such Ownerôs use thereof. 

 Easements to Utility Companies.  Declarant and the Initial Owners hereby 

delegate to each Owner the right to grant such Easements within a Lot or Component Block owned 

or controlled by such Owner to Utility Companies as are reasonable and necessary in conjunction 

with the use and development of such Lot or Component Block.  Notwithstanding the foregoing, 

an Easement granted to a Utility Company in, on or within any of the Shared Facilities shall first 

require the prior written Approval of the Association, or Declarant, as the case may be. 

 Easement for Pedestrian Ingress and Egress.  Declarant and the Initial 

Owners hereby grant a non-exclusive Easement for pedestrian ingress and egress on and over those 

portions of the Shared Facilities identified in Exhibit H .  Such Easement shall be limited to Owners 

and Permittees of designated Lots and Component Blocks to the extent so specified in Exhibit H .  

If any portions of the Shared Facilities are specified in Exhibit H  for pedestrian use and access by 

designated Owners and Permittees of a specific Lot or Component Block, but not the general public, 

the Owner who owns or controls such Lot or Component Block may impose reasonable and non-

discriminatory rules and regulations that regulate such pedestrian use and access with the prior 

Approval of the Association, or Declarant, as the case may be, so long as the same do not materially 

restrict access to any other Ownerôs Lot or Component Block without that Ownerôs Approval.   

 Easement for Vehicular Ingress and Egress.  Declarant and the Initial 

Owners hereby grant a non-exclusive Easement for vehicular ingress and egress on and over those 

portions of the Shared Facilities identified in Exhibit H .  Such Easement shall be limited to Owners 

and Permittees of designated Lots or Component Blocks to the extent so specified in Exhibit H .  If 

any portions of the Shared Facilities are specified in Exhibit H  for vehicular use and access by 

Owners and Permittees of specific Lots or Component Blocks, but not the general public, the Owner 

who owns or controls such Lot or Component Block may impose reasonable and non-

discriminatory rules and regulations that regulate such vehicular use and access with the prior 

Approval of the Association, or Declarant, as the case may be, so long as the same do not materially 

restrict access to any other Ownerôs Lot or Component Block without that Ownerôs Approval.  

Parking or standing within any area designed for vehicular ingress and egress shall not be permitted.   
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 Easement for Minor Encroachments.  Declarant and the Initial Owners 

hereby grant a non-exclusive Easement for any Minor Encroachment that exists or may exist or be 

created on any portion of any Improvements, including the Shared Facilities.   

 Easement for Certain Repairs and Maintenance.  Declarant and the Initial 

Owners hereby grant a non-exclusive Easement to Declarant and the Association, as appropriate, 

to enter upon any portion of the Site or Project, including the Shared Facilities, to undertake such 

Maintenance as is reasonably necessary in the sole judgment of Declarant or the Association, as the 

case may be, to (i) ensure the safety and security of Persons, and/or (ii) prevent material damage to 

the Shared Facilities or to Improvements on another Lot or Component Block.  All costs of such 

Maintenance incurred by Declarant or the Association shall be levied by the Association as an 

Assessment against the Owner and upon the Lot or Component Block in which such Maintenance 

is undertaken.  To the extent such costs are incurred by Declarant, the Association shall reimburse 

Declarant therefor within thirty (30) days of demand.  In the event such Maintenance involves a 

Residential Condominium or Commercial Condominium, the governing Condominium Association 

thereof shall assess each Condominium Unit Owner in proportion to such Condominium Unit 

Ownerôs percentage interest in the common elements of such Residential Condominium or 

Commercial Condominium and, upon full payment by a Condominium Unit Owner of such 

assessment, the lien associated therewith shall automatically be removed from such Condominium 

Unit.  Except in cases involving imminent danger to public safety or property, the Association shall 

make a reasonable effort to give Notice to the Owner who owns or controls the affected Lot or 

Component Block prior to undertaking such Maintenance.  

 Easement for Construction and Construction-Related Activities. 

(a) Construction Easements to the Association.  Declarant and the Initial Owners 

hereby grant a non-exclusive Easement to Declarant and the Association to enter upon any portion 

of the Site or Project, including the Shared Facilities, to (i) undertake any work authorized by this 

Article IV or such construction, installation, reconstruction, rehabilitation, Maintenance and 

replacement activities as are reasonably necessary within the Shared Facilities and (ii) subject to 

the terms of the Construction Covenant, ensure the completion of the construction, reconstruction, 

rehabilitation, repair and Maintenance of any Improvements of the Project for which construction 

was started and subsequently stopped for a period of longer than thirty (30) consecutive days if 

such stoppage would materially and adversely affect the value, utility and use of the Project or a 

Lot or Component Block.  In conjunction with the Easement granted by this Section 4.14, Declarant 

and the Association shall have the right to store building supplies and materials and construction 

equipment, and to stage construction within, the Shared Facilities or any portion of the Site not then 

developed or improved. 

(b) Construction Easements.  Declarant and the Initial Owners hereby grant a 

non-exclusive Easement to the Declarant, Owners, and any Vertical Developers, subject to the 

review and Approval of Declarant and the Association pursuant to Section 4.14(c), to enter upon 

any portion of the Site or Project, including the Shared Facilities, for the following purposes:  (i) to 

permit Declarant, Owners, and any Vertical Developers to underpin and install tie-backs and similar 

earth anchors (including construction ñlaybacksò when the adjacent ground is vacant and 

undeveloped) below the foundation of any Improvements located on the Property that immediately 

abuts the Property of Declarant or such Owners or Vertical Developer, for the purpose of supporting 

and reinforcing such Improvements, (ii) to permit Declarant, Owners, and any Vertical Developers 
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to install sheeting and shoring against or on the property line of any Lot or Component Block that 

immediately abuts the Lot or Component Block of Declarant or such Owner or Vertical Developer, 

(iii) to perform such monitoring and testing of the construction work described in clauses (i) and 

(ii) as is reasonable and customary in the industry (including obtaining such access to the adjacent 

Lot or Component Block as is reasonably necessary for such work), (iv) to swing the boom of one 

or more construction cranes over the adjacent Lot or Component Block (subject to commercially 

reasonable general liability insurance), (v) to install on or attach to adjacent Improvements 

temporary scaffolding, protective covering for pedestrian and vehicular access and similar 

temporary measures as are usual and customary for such construction work, and (vi) to perform 

such repairs or Maintenance of the Improvements located on, adjacent to, or abutting Property 

disturbed or damaged by any of the foregoing construction work as is reasonable and necessary to 

restore such Improvements to the condition that existed prior to such construction work.   

(c) Requirements for Construction Activities.  Any construction activity 

authorized by this Section 4.14 or elsewhere in this Declaration shall be performed (i) in accordance 

with applicable Laws, including the Zoning Ordinance and the Construction Codes, (ii) in 

accordance with the Related Agreements, to the extent applicable, (iii) in accordance with all 

applicable restrictive recorded covenants and all applicable requirements of this Declaration; (iv) 

in accordance with sound engineering and construction practices; (v) in a safe and workmanlike 

manner and in compliance with all usual and customary construction standards; (vi) in compliance 

with all Permits or other authorizations issued by Governmental Authorities; (vii) in accordance 

with Approved Plans and Specifications and a construction work plan Approved by Declarant or 

the Association, as the case may be; and (viii) without any material adverse impact on the operation 

or use of another Lot or Component Block (without the Approval of the Owner which owns such 

Lot or Component Block).  No construction activity authorized by this Section 4.14 shall be 

commenced unless and until the Association or Declarant, as the case may be, has been provided 

with proof of insurance (including, but not limited to, general liability insurance, builderôs risk 

insurance and workers compensation insurance) that is satisfactory to the Association or Declarant, 

as the case may be. 

 Security Systems Easement.  Declarant and the Initial Owners hereby grant 

a non-exclusive Easement to Declarant and the Association to connect with, install, Maintain, 

monitor and make use of any Shared Facility or any facilities that are connected to a Shared Facility 

and that may from time to time be installed on or in any Lot or Component Block (including within 

any portion of the Shared Facilities) for security purposes or in connection with a security system 

for the Project, if Declarant or the Association elects in its reasonable discretion to install such a 

system after consultation with and review by the affected Owners; provided, however, no approval 

by such Owners shall be required for the installation of any security systems on such Lots or 

Component Blocks.  The costs of such a system (including related soft costs, such as monitoring, 

site visits, and patrol service) shall be allocated among the Lots or Component Blocks included in, 

and expected to use or be benefited from, in accordance with Section 8.3(b) below. 

 Sign Easement.  Declarant and the Initial Owners hereby grant a non-

exclusive Easement to each Owner for the installation, erection, operation, replacement, 

Maintenance, and repair of signs, including promotional signs as may be deemed necessary or 

desirable to facilitate sale or leasing of the Improvements within the Lot or Component Block of 

such Owner, at locations as are Approved by Declarant prior to the Changeover Date or the 
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Association from and after the Changeover Date; provided however, such Easement shall not (i) 

materially and adversely affect another Ownerôs Lot or Component Block and (ii) allow any Owner 

to install a sign on any other Ownerôs Lot or Component Block without such Ownerôs prior written 

consent.  Any such signage must comply with both the Rules and Section 9.4.  The cost of 

maintaining a sign that identifies only a single Owner or only Tenants of a single Owner shall be 

borne by such Owner.  The cost of maintaining a sign that identifies the entire Project shall be paid 

by the Association and treated as a Common Expense.  The cost of maintaining a sign that identifies 

some, but not all, Owners or Tenants shall be treated as a Shared Facility and the cost of maintaining 

such sign shall be allocated in accordance with Section 8.3(b) below. 

 Association Power to Grant Easement For Access to Retail Kiosks.  
Declarant, on behalf of itself and its successors and assigns, hereby grants to the Association the 

rights and powers to grant such easements as may be reasonably necessary to provide for non-

exclusive pedestrian ingress and egress on and over the Site in order to facilitate access to the retail 

kiosks identified in the Master Plan.  The Owner of the Lot or Component Block wherein such 

easements are located may impose reasonable and non-discriminatory rules and regulations that 

regulate such pedestrian use and access with the prior Approval of the Association, so long as the 

same do not materially restrict access to any other Ownerôs Lot or Component Block without that 

Ownerôs Approval.  If Declarant or any Owner requests the Association to exercise the rights, 

powers, and easements reserved to the Association under this section, the Associationôs agreement 

to do so shall not be unreasonably withheld, conditioned, or delayed. 

 Easements and Rights Regarding Community Street Parking.  The 

Master Plan identifies certain areas of the Shared Facilities that are intended to be used for street 

parking and temporary loading and unloading zones, as such areas may be modified from time to 

time by Declarant or the Association (and with respect to the Association, with a Majority Vote of 

the Owners), as the case may be.  Declarant or the Association, as the case may be, reserve an 

easement and right to regulate the time period in which all vehicles may park or load/unload within 

such spaces, restrict use of such spaces by type of use, designate loading areas for the benefit of 

specific uses, Properties, and/or Owners, or to such other Persons or the public generally; meter 

such spaces or to grant licenses or rights to other Persons to meter such spaces and to charge uniform 

charges by use for parking in such spaces on such terms, conditions and fees as Declarant or the 

Association, as the case may be, may determine, including installation and Maintenance of parking 

meters and metering devices within the Common Area adjacent to or in proximity of such spaces, 

to enforce reasonable rules and regulations regarding use of such spaces, including towing, fines 

and assessments for violations of such rules (in the case of any Owner, the Association may collect 

any such fines and assessments for the benefit of Declarant), and to retain and allocate all collections 

and payments with respect to such metering charges and any applicable fines and assessments. 

 General Easements for Common Area.   

(a) For Declarant and the Association.  Without limitation to other provisions 

and easements in this Declaration, each Owner by acceptance of title or ground leasehold interest 

to a Lot, Component Block, Condominium Unit, or other portion of the Site acknowledges and 

agrees that Declarant and the Association reserves and such Owner grants the Declarant and 

Association and their respective designees, an irrevocable, perpetual, non-exclusive easement over, 

under, across, and up the Common Area within each Lot, Component Block, or other portion of the 

Site, and upon such Lot, Component Block, or other portion of the Site as reasonably required, 
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exclusive of the area occupied by buildings now or hereafter constructed in accordance with the 

terms of this Declaration, for the improvement, operation, and use of such areas as common 

property generally consistent with this Declaration and Association Documents. 

(b) Connections.  Subject to the terms of this Declaration, any Supplemental 

Declaration and the other Association Documents, Declarant grants to each Owner a non-exclusive 

right and easement of use, access and enjoyment in and to the Common Areas (including, without 

limitation, non-exclusive easements for ingress, egress, and regress over and upon the internal 

streets and alleys), to connect to Shared Facilities and Related Facilities that are or may be located 

within the Common Areas in accordance with the design of such utility systems and for storm water 

drainage and runoff onto and through any Common Areas in accordance with the Approved Plans. 

(c) Nature of Easement.  Such right and easement shall be appurtenant to each 

Lot and Component Block, and shall not be severed therefrom.  Such easements shall be perpetual 

unless otherwise limited in accordance with the terms of this Declaration, a Supplemental 

Declaration, or other instrument in any deed conveying such Common Areas or easement granting 

the right to use such Common Areas to the Association.  Such easement shall be as designated and 

described by Declarant, shall be used and enjoyed in such manner as will not unreasonably interfere 

with construction of the Project, and shall not violate the requirements of the Association 

Documents. 

(d) Limiting Use.  Declarant and Association have the right to limit use of 

portions of the Common Areas by Owners, Tenants, and Permittees during initial construction and 

may, without limitation, permit portions of the Common Areas adjacent to Buildings to be closed 

and utilized as staging and lay down areas for the construction of adjacent Buildings during periods 

of construction, subject to applicable Rules adopted for such use. 

 Indemnity.  Subject to the provisions of Section 12.7 of this Declaration, 

each Owner, Declarant, and the Association (each of which is, for the purposes of this Section, an 

ñIndemnitorò) shall be liable for any damage(s) or injury(ies) caused by its use of any of the 

Easements set forth in this Declaration and the use thereof by its Permittees and shall indemnify, 

defend and hold harmless each of the other Owners, Declarant, and the Association (each of which 

is, for the purposes of this Declaration, an ñIndemniteeò) from and against any and all loss, damage, 

liability or injury incurred or suffered by any such Indemnitee as a result of such use of such 

Easements, except to the extent such damage(s) or injury(is) was caused by the negligence, misuse 

or willful misconduct of such Indemnitee. 

 Safety and Security.  Each Owner shall be responsible for safety and 

security within its Property.  Declarant and the Association may, but shall not be obligated to, 

maintain or support activities within the Project designed to make the Project safe or secure.  

Notwithstanding any references in this Declaration to a security system and similar systems, no 

Person (including an Owner or the Association) shall in any way be considered insurers or 

guarantors of security within the Project, nor shall any such Person be held liable for any loss or 

damage by reason of failure to provide any specific type or level of security or to properly 

implement or enforce such security.  No representation or warranty is made or implied that any 

security system cannot or will not fail or be compromised or circumvented, or that any such system 

will prevent loss or provide protection for which the system is designed. Each Owner acknowledges 

that Declarant, any Successor Declarant, and the Association are not insurers and that each Person 
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who accesses the Site shall be deemed to have assumed all risks for loss or damage to Persons, to 

real property and to personal property, including the contents of real property resulting from acts 

of third parties. 

 Right to Grant and Reserve Easements.  Declarant and each Initial Owner 

hereby delegate, authorize and grant to Declarant and the Association the right on its behalf to grant 

and reserve Easements and rights-of-way through, under, over and across the Site for the 

installation, Maintenance and inspection of the lines and appurtenances for, or connecting to, the 

Shared Facilities, including utility easements.  Notwithstanding the foregoing, no such Easement 

shall materially and adversely interfere with the development or use of a Lot or Component Block 

or be granted in such a manner as to unreasonably discriminate against any Owner, as reasonably 

determined by the Association or Declarant, as the case may be.  Declarant or the Association, as 

the case may be (depending on who actually performs such work) shall restore, or cause to be 

restored, the Improvements within any Lots or Component Blocks affected by any such work 

described in this Section promptly upon completion of such work.  To the extent reasonably 

required, the Owners (and in the case of a Condominium, the Condominium Association acting on 

behalf of all of the Condominium Unit Owners affected by such Easement) shall be obligated to 

join in any instrument necessary to grant (or confirm the grant of) such Easement and each Owner 

shall reasonably cooperate with Declarant and the Association in executing such instruments.  An 

irrevocable power of attorney on behalf of all Owners (which power shall be deemed coupled with 

an interest) is hereby granted to each of Declarant and the Association to execute any such 

instruments on behalf of any Owner, if such Owner unreasonably fails to cooperate with Declarant 

and the Association in executing such instruments pursuant hereto.  In the event that Declarant or 

the Association advances funds for any such restoration work, or part thereof, Declarant or the 

Association, as the case may be, shall be entitled to be reimbursed by the benefited Owner(s) for 

any expenditures made or expenses incurred by Declarant or the Association in connection with 

any work performed pursuant to this Section upon demand for such reimbursement and the 

provision of reasonable backup therefor.  Declarant and the Association will not be required to 

advance its own funds for any such restoration work. 

 Notice and Copies of Subsequently Granted Easements.  In the event 

Declarant and/or the Association and/or an Owner pursuant to rights expressly set forth in this 

Declaration, grants, delegates, creates, or otherwise permits any Easements on or within any Lot or 

Component Block, including the Shared Facilities, subsequent to, and not specifically set forth in, 

this Declaration, Declarant and/or the Association and/or the Owner granting such Easement shall 

promptly provide Notice to all Owners, all Eligible Mortgagees and the Association of any such 

Easement and copies thereof upon the creation of such Easement. 

 Alteration of Shared Facilities.  Declarant and the Initial Owners hereby 

grant to Declarant and the Association the right to modify, alter, remove, replace or improve 

defective, hazardous, obsolete or non-functional portions of the Shared Facilities, including any 

equipment, fixtures, lines and appurtenances relating thereto, in its reasonable judgment provided 

(i) that the Association shall replace defective, hazardous, obsolete or non-functional Shared 

Facilities with items of equivalent purpose, function and serviceability; and (ii) that such 

replacements do not materially and adversely affect the value or utility of any part of the Project. 

 Enforcement of Terms and Conditions of Easements by Declarant and 

the Association and Authority to Issue Rules.  Declarant and the Initial Owners hereby grant to 
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Declarant and the Association the power and authority to enforce the terms and conditions of the 

Easements and to take such other actions with respect to Easements as are authorized by Article 

VII  hereof.  Such authority shall include the following rights or powers: (i) to impose reasonable 

and non-discriminatory Rules that regulate the use of the Easements, (ii) to publish and enforce a 

schedule of fines or penalties for infractions of such Rules, (iii) to levy Assessments and Special 

Assessments pursuant to Article VIII , (iv) to seek such equitable or legal action as is reasonable 

and necessary, and (v) to take such other action with respect to Easements as is authorized elsewhere 

in this Declaration.  In addition to (but not in limitation of) the foregoing, Declarant and the 

Association shall have the right to suspend the rights of any Owner (or its Permittees) in and to the 

use or enjoyment of any areas subject to Easements, including the Shared Facilities, during any 

period in which any Assessments owed by such Owner remain unpaid more than thirty (30) days 

after Notice thereof to such Owner, or for a material infraction by such Owner (or its Permittees) 

of the Rules or other provisions of this Declaration during any period in which said infraction 

remains uncured more than thirty (30) days (or shorter period in the case of an emergency) after 

Notice thereof to such Owner.  The forgoing power shall not permit Declarant or the Association 

to deny legal access by an Owner to a Lot or Component Block owned or controlled by such Owner.   

 Easement for Caf® Zones.  The areas identified on Exhibit O  are ñCafé 

Zones,ò which areas may be in the Common Areas.  Notwithstanding that any such Café Zones are 

in the Common Areas, each Café Zone is intended to be utilized by the respective Owner of the Lot 

or Component Block on which the Café Zone is situated, for retail or similar purposes on its Lot or 

Component Block, including, without limitation, as seating areas ancillary to a restaurant, during 

reasonable business hours.  Declarant and the Association hereby grant to the Owners the right to 

use the Café Zones as described in the immediately preceding sentence.  Each Owner utilizing its 

respective Café Zone may impose reasonable and non-discriminatory rules and regulations that 

regulate the use of such Café Zone, including the right to exclusive use of a Café Zone during 

specified periods, so long as the same do not materially adversely affect any other Ownerôs Lot or 

Component Block without that Ownerôs Approval.  If a Café Zone is only utilized for a specified 

period of occupancy (e.g., as a seating area ancillary to a restaurant), equipment and trade fixtures 

(e.g., tables and chairs) may remain within the Café Zone on a continuous basis.  If at any time a 

Café Zone extends from the exterior of a building across a Common Area walkway (e.g., a 

sidewalk) to the edge of a roadway, an approximately six foot walkway shall be maintained over 

and across such Café Zone to permit ingress and egress across such Common Area.  Prior to the 

Changeover Date, Declarant may, and after the Changeover Date, the Association may, revise, 

amend or modify the location and size of the Café Zones from time to time. 

 

Mortgages  

 Notice to the Association; Mortgagee Consent to Amendments to 

Declaration.  An Owner that mortgages its Lot or Component Block or any portion thereof shall 

notify the Association of the name and address of the Mortgagee.  An Eligible Mortgagee may 

change its address for the purpose of receiving Notices by written Notice to the Association.  Any 

Notice that this Declaration requires be given to an Eligible Mortgagee shall be sent to the last 

address for such Eligible Mortgagee provided in writing to the Association.  Eligible Mortgagees 

shall have such consent rights with respect to amendments to this Declaration as are set forth in 

Article XVI .   
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 Notice to Eligible Mortgagees of Default, Casualty or Condemnation.  In 

any event in which Declarant or the Association provides Notice to any Owner of (i) a default with 

respect to an Assessment or any other default which remains uncured for thirty (30) days, (ii) any 

condemnation affecting the Lot or Component Block of such Owner, or (iii) any material casualty 

affecting the Lot or Component Block of such Owner, Declarant or the Association, as the case 

may be, shall simultaneously send a copy of such Notice to the Eligible Mortgagee of such Owner.   

 Notice to Eligible Mortgagees of Amendment of Declaration.  An Eligible 

Mortgagee that receives a Notice of a proposed amendment requiring the Eligible Mortgageeôs 

consent pursuant to Article XVI  and that does not give Notice to the Association of a negative 

response within thirty (30) days after receipt thereof shall be deemed to have consented to such 

amendment if the Notice shall state in bold face type and in capital letters that failure to respond 

within thirty (30) days shall result in deemed consent by such Eligible Mortgagee.  

 Notice of Change in Declarant.  Eligible Mortgagees shall receive Notice 

of a change in Declarant. 

 Other Rights of Eligible Mortgagees.  All Eligible Mortgagees or their 

representatives shall have the right upon reasonable notice and conditions designated by the 

Association to examine the Rules and books and records of the Association relating to this 

Declaration and to receive copies of annual financial reports and other budgetary information 

required by this Declaration.  An Eligible Mortgagee of any Owner shall have the right to receive 

Notice and to cure any default by such Owner within thirty (30) days after such Eligible 

Mortgageeôs receipt of such Notice (or if such default is susceptible to cure but such cure cannot 

reasonably be completed within such thirty (30) day period, then within an additional reasonable 

amount of time, provided that such Eligible Mortgagee commences to cure such default within such 

thirty (30) day period and thereafter diligently pursues the cure to completion), without in any case 

limiting the rights of the Association to pursue any of its rights and remedies against an Owner 

under this Declaration. 

 Mortgage Subordination.  Any Mortgage encumbering any portion of the 

Site shall at all times be subject and subordinate to the terms of this Declaration and any party 

foreclosing any such Mortgage or acquiring title by deed in lieu of foreclosure or trustee sale shall 

acquire title and become an Owner hereunder subject to all of the terms and provisions of this 

Declaration. 

 

Transfer of Ownerôs Interests; Right of First Offer  

 Intentionally Omitted.3   

 Right of First Offer.  

(a) ROFO Generally.  Subject to and upon the terms and conditions set forth in 

this Section 6.2, EDA hereby grants to Declarant and any Owner of a Component Block that is 

                                                 
3 NTD:  Restrictions on transfers (both prior to and after stabilization) moved to each ground 

lease. 
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partially or wholly included in the ROFO Premises (hereinafter defined; such Owner being a 

ñROFO Ownerò) a right of first offer (the ñRight of First Offerò or ñROFOò) with respect to any 

proposed sale of EDAôs interest in the Site or any portion thereof (such interest subject to sale being 

the ñROFO Premisesò).  If at any time EDA elects to market or desires to sell the ROFO Premises 

or EDAôs interest therein to third parties unaffiliated with EDA (each, a ñThird Party Purchaserò) 

then, EDA shall give written notice thereof to Declarant and all ROFO Owners.  The EDAôs notice 

shall invite Declarant and each ROFO Owner to submit their desired price to purchase the ROFO 

Premises (the ñROFO Priceò), together with the other terms and conditions of such listing, which 

terms and conditions shall reflect the prospective purchaserôs or purchasersô good faith 

determination of market conditions and the market value of the ROFO Premises (the ñROFO 

Developer Noticeò).  The interested parties (whether one or more of each of Declarant and the 

ROFO Owners) shall have the right, at their option, exercisable as hereinafter provided, to purchase 

EDAôs interest that is the subject of the proposed Sale (as defined below) on the terms and 

conditions set forth in this Section 6.2; provided, however, if multiple Owners desire to purchase 

the EDAôs interest in the ROFO Premises, as between the Owners, the Owner of any particular 

Component Block included in the ROFO Premises shall have first priority to purchase such portion 

of the ROFO Premises comprising its Component Block from the EDA subject and subordinate to 

the Single Tenant Ground Lease for such Component Block, and if there is more than one Owner 

and the Owner with first priority declines to exercise its ROFO hereunder, then the Owner owning 

the most rentable feet of Floor Area of the ROFO Premises shall have priority.  

(b) ROFO Terms.  If the parties agree on the ROFO Price and other business 

terms reflected in ROFO Developer Notice, then the ROFO Price and other terms so agreed upon 

shall be deemed to be a part of the terms upon which Declarant and/or ROFO Owners shall have 

the right to exercise their ROFO, and the parties shall negotiate in good faith the remaining terms 

and conditions of any purchase of the ROFO Premises for a period of thirty (30) days which other 

terms and conditions shall be consistent with customary purchase and sale agreements for 

commercial property in the Northern Virginia area and proceed to closing of the sale. If the parties 

are unable to agree on the terms and conditions of the Sale of the ROFO Premises (the ñROFO 

Termsò) within the thirty (30) day period following EDAôs receipt of ROFO Developer Notice, 

then EDA shall have the right to Sell the ROFO Premises to a Third Party Purchaser, provided that 

the price of such sale (including any agreed-upon credits, adjustments, or prorations) shall exceed 

the ROFO Price and contain all or equivalent ROFO Terms (or the higher purchase price can be 

reasonably justified by relative changes to the ROFO Terms).  

(c) Sale.  As used herein, the terms ñSaleò and ñSellò shall mean any sale, 

assignment, exchange, transfer or other disposition of, or the entering into of any loan for the sole 

purpose of defeating the Right of First Offer as to, either of the following:  (a) all or any portion of 

the ROFO Premises, or (b) all or any portion of the ownership interests in EDA; provided, however, 

that the terms ñSaleò and ñSellò shall not include:  (i) any sale, assignment, exchange, transfer or 

other disposition of all or any portion of the Site to a Governmental Authority in a condemnation 

proceeding or pursuant to a conveyance in lieu of condemnation; (ii) the grant or conveyance from 

time to time of easements, rights-of-way, and comparable interests to utilities and governmental 

entities; (iii) except as provided above in this sentence, any conveyance resulting from the financing 

or refinancing of the ROFO Premises or the foreclosure of a mortgage encumbering the ROFO 

Premises, or any deed given in lieu of such foreclosure; or (iv) any sale, assignment, exchange, 

transfer or other disposition to a Governmental Authority or the City. 
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 Transfer of Lots and Improvements Subject to Declaration.  Subject to 

the provisions of Section 6.2 herein, each Owner shall have the right to sell or lease all or part of a 

Lot or Component Block that it owns or leases, and/or any Improvements located on or in a Lot or 

Component Block that it owns, but any conveyance, transfer or assignment of any rights, title or 

interests in or to a Lot or Component Block or any Improvements located on or in a Lot or 

Component Block shall be expressly subject to the terms of this Declaration (whether or not 

expressly stated in the instrument setting forth the conveyance, transfer, or assignment) and any 

applicable ground lease affecting such Component Block or Lot.  With respect to any sale, or any 

lease that creates a new Owner, the respective Owner shall provide Notice to the Association of the 

same no later than ten (10) days after such sale or lease is consummated. 

 Capital Administrative Fee.   

(a) For-Sale Residential Unit Capital Administration Fee.  Subject to the Capital 

Transaction Exemptions, [FCGP Condo Owner] shall pay the City the For-Sale Residential Unit 

Capital Administration Fee upon the closing of the sale of such For-Sale Residential Unit.  The 

ñFor-Sale Residential Unit Capital Administration Feeò is an amount equal to one-quarter of 

one percent (0.25%) on which recordation taxes are calculated upon the closing of a For-Sale 

Residential Unit in accordance with the Code of Virginia Ä 58.1, Chapter 8.  The seller of the For-

Sale Residential Unit shall be responsible for the payment of the For-Sale Residential Unit Capital 

Administration Fee.  The ñCapital Transaction Exemptionsò means:  (i) the sale or transfer of a 

For-Sale Residential Unit by Declarant or its Affiliate to an Affiliate of Declarant; (ii) the sale of all 

or substantially all of the For-Sale Residential Units comprising a Residential Condominium by 

Declarant or its Affiliate to an unrelated third party; (iii) any transaction arising out of the creation 

of a Mortgage encumbering such For-Sale Residential Unit; and (iv) any foreclosure sale or deed-

in-lieu of foreclosure resulting from a Mortgageeôs exercise of its rights under a Mortgage all in 

accordance with the requirements governing such creation or foreclosure. 

(b) Payment.  The payment of the For-Sale Residential Unit Capital 

Administration Fee to the City shall be made to [________].4   

 

Powers and Duties of Declarant and the Association 

 Operation and Management of Shared Facilities and Administration of 

Declaration in General.  Declarant and the Initial Owners hereby authorize, empower and 

appoint Declarant and the Association to designate which Improvements shall be Shared 

Facilities, to determine which Shared Facilities shall be operated and managed by the Association 

and which Shared Facilities shall be operated and managed by a particular Owner or group of 

Owners, to determine how the cost of maintaining each of the Shared Facilities is to be allocated 

pursuant to Section 7.3 below, and to administer the requirements of this Declaration as provided 

herein.  Prior to the Changeover Date, Declarant shall be responsible for determining which 

Improvements are Shared Facilities, for determining which Shared Facilities shall be operated and 

managed by a particular Owner or group of Owners, for determining how the cost of maintaining 

each of the Shared Facilities is to be allocated pursuant to Section 7.3 below, and for causing 

                                                 
4 NTD:  City to provide payment information. 
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Exhibit H  and Exhibit H -1 to be amended as necessary or appropriate.  From and after the 

Changeover Date, the Association shall be responsible for determining which Improvements are 

Shared Facilities, for determining which Shared Facilities shall be operated and managed by a 

particular Owner or group of Owners, for determining how the cost of maintaining each of the 

Shared Facilities is to be allocated pursuant to Section 7.3 below, and for causing Exhibit H  and 

Exhibit H -1 to be amended as necessary or appropriate.  In its exercise of any or all of the powers 

and authority granted to the Association pursuant to this Article VII , the Association shall have 

the right, from time to time prior to the Changeover Date, to delegate any or all of its powers and 

duties to Declarant, which, as of the date hereof, the Association has so delegated its powers and 

duties to Declarant.  If, for any reason, the Association fails to operate and manage the Shared 

Facilities and administer the requirements of this Declaration as provided herein, Declarant shall 

have the power and authority (but not the obligation) at any and all times prior to the Changeover 

Date to operate and manage the Shared Facilities and administer the requirements of this 

Declaration as provided herein, to the same extent that the Association has the power and 

authority to do so. The Association shall be a not-for-profit and/or non-stock corporation, and if 

any such election is needed, shall elect to be taxed as a corporation. 

 Actions of the Association.   

(a) Prior to the Changeover Date.  Prior to the Changeover Date, the Association 

shall act through a Board of Directors consisting of three (3) Directors, each of whom shall be 

appointed exclusively by Declarant.   

(b) From and After the Changeover Date.  From and after the Changeover Date, 

the Association shall act through a Board of Directors consisting of three (3) Directors, each of 

whom shall be elected by a Majority Vote of the Owners.   Notwithstanding the foregoing, the 

number of Directors may be increased, but not decreased, by a Majority Vote of the Owners.  The 

Directors shall serve at the pleasure of the Owners.  Any or all of the Directors can be removed at 

any time or from time to time for any reason by a Majority Vote of the Owners.  

(c) Duties and Powers.  The Board of Directors shall have those powers and 

duties that are required to be exercised and performed by, or delegated to, or reserved for, the 

Association as set forth herein.  The Board of Directors shall delegate to one or more of its Directors 

or to one or more of its officers the authority to act on behalf of the Board of Directors on matters 

relating to the duties of the Association that may arise between meetings of the Board of Directors, 

as the Board of Directors deems appropriate. 

 Powers and Duties.  In addition to the duties otherwise imposed by this 

Declaration, prior to the Changeover Date Declarant shall have the powers and duties granted to 

Declarant in this Section 7.3, and the Association, on behalf of the Owners, shall have the powers 

and duties granted to the Association in this Section 7.3: 

(a) Annual Budget.  The Association shall prepare (or have prepared by the 

Management Company) and Approve an Annual Budget and amendments thereto as deemed 

necessary and appropriate by the Association, in which there shall be expressed the Assessments of 

each Owner for the Common Expenses.  Drafts of the Annual Budget, and any amendments thereto 

that would increase the Annual Budget by more than ten percent (10%), shall be submitted to each 
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Owner for its review and comments; provided, however, the final Annual Budget (as amended) 

shall be subject to the Approval of the Board, and shall not be subject to the approval of any Owner. 

(b) Assessments.  The Association shall make Assessments as provided in this 

Declaration against the Owners to defray the Common Expenses, and establish the means and 

methods of collecting such Assessments from the Owners and establish the period of the installment 

payment of the Annual Assessment for Common Expenses.  The Assessments shall be allocated to 

the Owners in accordance with Sections 8.2 and 8.3.  

(c) 5Upkeep and Operation.  To the extent the Association is responsible for the 

operation, care, upkeep and Maintenance of any Common Areas, or Shared Facilities, or any other 

portion of the Project, the Association shall construct or install any additions, alterations, 

renovations or Improvements to such Common Areas, Shared Facilities, or any other portion of the 

Project, that are necessary and appropriate, and shall provide or cause to be provided the provision 

of any services necessary to the use, operation and Maintenance of the Common Areas, Shared 

Facilities or other portion of the Project for which the Association is responsible.  To the extent an 

Owner or a particular group of Owners is responsible for the operation, care, upkeep and 

Maintenance of any Shared Facilities, the Association shall take such commercially reasonable 

efforts as may be necessary or appropriate to cause such Owner or particular group of Owners to 

construct or install any additions, alterations, renovations or Improvements to such Shared Facilities 

that are necessary and appropriate, and to provide or cause to be provided the provision of any 

services necessary to the use, operation and Maintenance of such Shared Facilities.  

Notwithstanding the foregoing, after the construction of the initial Improvements on the Site in 

accordance with the terms of the Construction Covenant, no additions, alterations, renovations or 

improvements to a Shared Facility shall be constructed or installed without the Approval of the 

Beneficiary of the Shared Facility whose Lot or Component Block or the operation or use thereof 

will be materially and adversely affected thereby. 

(d) Direction of Responsibility.  In furtherance, and not in limitation, of the 

provisions of Section 7.3(c) above, Declarant shall have the right prior to the Changeover Date, and 

the Association shall have the right from and after the Changeover Date, to direct an Owner to 

Maintain Common Areas and/or Shared Facilities located solely on or in its Lot or Component 

Block, or located on or in another Lot or Component Block but used solely by such Owner, subject 

to such reasonable standards and requirements as may be established by Declarant or the 

Association, as the case may be, for such Maintenance from time to time, including the right to be 

reimbursed for the Maintenance costs with respect to such Common Areas or Shared Facilities in 

accordance with Sections 7.3(f) and 8.3(b) below. 

(e) Personnel.  The Association shall designate, hire and dismiss the personnel 

necessary for the Maintenance, operation, repair and replacement of the Common Area, Shared 

Facilities and Related Facilities, as applicable, and, where appropriate, provide for the 

commercially reasonable compensation of such personnel and for the purchase of equipment, 

supplies and material to be used by such personnel in the performance of their duties. 

                                                 
5 NTD:  Repetitive of Section 7.1. 
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(f) Maintenance.  The Association shall collect the Assessments against the 

Owners; deposit the proceeds thereof in bank depositories established by the Association; use the 

proceeds thereof to carry out requirements and duties of the Association set forth in this Declaration; 

to the extent that the Association is responsible for the Maintenance of any Common Areas, Shared 

Facilities or other portions of the Project, use the proceeds thereof to carry out the Maintenance and 

administration of the Common Areas, Shared Facilities, and other portions of the Project for which 

the Association is responsible; and to the extent that a particular Owner or group of Owners is 

responsible for the Maintenance of any Shared Facilities, make any proceeds thereof collected by 

the Association that are to be allocated to the Maintenance of any particular Shared Facilities 

available to the Owner or Owners responsible for such Maintenance to be applied to the 

Maintenance of such Shared Facilities or to reimburse such Owner or Owners for Maintenance 

costs of such Shared Facilities previously incurred.   

(g) Rules.  The Association shall adopt and amend any Rules; provided, 

however, that the Rules shall be reasonable and non-discriminatory, shall not be in conflict with 

this Declaration, and shall not materially adversely affect any Owner without the Approval of such 

Owner. 

(h) Bank Accounts.  The Association shall open bank accounts necessary in 

connection with the Associationôs responsibilities under this Declaration and designate the 

signatories thereon. 

(i) Casualty.  After damage or destruction by fire or other casualty, or as a result 

of condemnation or eminent domain proceedings, the Association shall make, or contract for the 

making of, repairs, additions and improvements to, or alterations and restoration of, the Shared 

Facilities, the Related Facilities, or any other portion of the Project for which the Association is 

responsible in accordance with this Declaration, or to the extent a particular Owner or group of 

Owners is responsible in accordance with this Declaration for the making of, repairs, additions and 

improvements to, or alterations and restoration of, any Shared Facilities or Related Facilities, to 

take all commercially reasonable action to cause such repairs, additions, improvements, alterations 

or restoration to be made. 

(j) Takings.  The Association shall enforce by legal means the provisions of this 

Declaration and the Rules, act on behalf of the Owners with respect to all matters arising out of any 

condemnation or eminent domain proceeding affecting the Shared Facilities, and shall notify the 

Owners of any litigation against the Shared Facilities, the Association, or any Owner, involving a 

claim in excess of ten percent (10%) of the amount of the Annual Budget. 

(k) Insurance.  The Association shall obtain and carry insurance that the 

Association is required to obtain and carry pursuant to Article XII (and, if it so elects, obtain and 

carry insurance that the Association is authorized to obtain and carry pursuant to Article XII), pay 

the premiums therefor and adjust and settle any claims required to be adjusted and settled by 

Articles XI and XII, subject to the rights of the Insurance Trustee.  In addition, the Association will 

have responsibility and authority to monitor, oversee, enforce and administer the insurance 

requirements relating to coverages which the Owners are obligated to obtain pursuant to the terms 

of this Declaration. 
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(l) Services.  Subject to the availability of funds, the Association will pay the 

cost of all authorized services rendered to the Project and not billed directly to Owners or otherwise 

provided for in Section 8.2 and Section 8.3 of this Declaration. 

(m) Books and Records.  The Association shall keep books with detailed 

accounts of the receipts and expenditures affecting the Shared Facilities, and the administration of 

the Shared Facilities and other duties under this Declaration, specifying the expenses of 

Maintenance and repair of the Shared Facilities and any other expenses incurred or charged in 

accordance with this Declaration.  Such books, accounts, records, contracts, vouchers and other 

evidence supporting the entries therein shall be available for examination and audit by the Owners, 

their respective attorneys, accountants, Eligible Mortgagees and authorized agents during normal 

business hours, on business days at the times and in the manner set and announced by the 

Association for the general knowledge of the Owners.  All books and records shall be kept in a 

manner verifiable upon an audit.  The Association shall deliver to each Owner within one hundred 

twenty (120) days after the end of each fiscal year a balance sheet, an Annual Budget Variance 

Report for the prior fiscal year, and Annual Budget for the current fiscal year.  The books and 

records maintained by the Association shall be subjected to an audit, the cost of which shall be a 

Special Assessment against all Owners if the Owners request such audit by Majority Vote within 

sixty (60) days after the delivery to each Owner of the items listed in the preceding sentence.  

Notwithstanding the foregoing, if a Special Assessment (excluding for an audit as provided in the 

preceding sentence) shall be made against some but not all of the Owners, then any such Special 

Assessment may be audited upon the Majority Vote of the Owners incurring such Special 

Assessment and such Owners shall bear the costs of any such audit.  All such audits shall be 

conducted by an independent auditor retained by Association who shall not be an Owner or 

otherwise affiliated with an Owner.  Upon the written request of an Eligible Mortgagee, such audit 

(if prepared) shall be made available to such Eligible Mortgagee.  The Association shall also keep 

a current copy of this Declaration (with all amendments thereto), the organizational documents of 

the Association, records of all requests for Approvals and all actions taken in response thereto and 

the Rules.  The afore-referenced documents and materials shall be made available by the 

Association for examination during normal business hours by the Owners and Eligible Mortgagees 

(and the attorneys, accountants and authorized agents of the foregoing). 

(n) Eligible Mortgagee Notice.  The Association shall notify an Eligible 

Mortgagee, promptly after request by such Eligible Mortgagee, of any known default hereunder by 

an Owner subject to a Mortgage securing such Eligible Mortgagee, if such default shall have 

continued for more than thirty (30) days. 

(o) Enforcement.  The Association shall enforce the terms and conditions 

applicable to Easements and, if authorized pursuant to the terms of this Declaration, grant or accept 

Easements. 

(p) Vaults.  Prior to the Changeover Date Declarant may enter into, amend, 

modify and terminate sub-surface public space ñvaultò rental agreements or declarations with the 

City (and modify Exhibit H and Exhibit H-1 to reflect the foregoing as necessary), and from and 

after the Changeover Date the Association shall enter into, amend, modify and terminate sub-

surface public space ñvaultò rental agreements or declarations with the City, (and modify Exhibit 

H and Exhibit H-1 as necessary to reflect the foregoing), to the extent Declarant or the Association, 

as the case may be, deems it necessary to carry out the purposes of this Declaration, in such a way 
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as not to materially and adversely affect the rights or obligations of any Owner or Lot or Component 

Block without the prior written consent of any such Owner and its Eligible Mortgagee that would 

be so materially and adversely affected thereby. 

(q) Leases.  The Association may enter into, as a tenant, a lease with any Owner 

that elects to enter into such a lease with the Association for office or retail space in the Project, on 

terms not more favorable to the Owner acting as landlord than market-rate terms, for the use by the 

Association or the Management Company to perform its duties under this Declaration, and sublease 

or license such leased space. 

(r) Owner Votes.  The Association shall do such other things and acts not 

inconsistent with this Declaration as the Association may be authorized to do by a Majority Vote of 

the Owners. 

(s) Plans.  The Association shall keep on file and retain a copy of all Approved 

Plans and copies of all exhibits to this Declaration. 

(t) Service Providers.  The Association shall engage such attorneys, accountants 

and other consultants, professionals and third-party service providers as are reasonably necessary 

to carry out the duties and responsibilities set forth in this Declaration and to assess the costs thereof 

to Owners as Assessments. 

(u) Elections.  The Association shall appoint or elect such officers as it deems 

necessary or appropriate to carry out its duties and responsibilities set forth in this Declaration. 

 Legal Proceedings.  The Association shall have the right to initiate or 

defend any form of Legal Proceedings as it deems necessary or appropriate related to the use, 

operation or Maintenance of the Shared Facilities, or as otherwise required to perform its duty 

under this Declaration.  ñLegal Proceedingsò as used in this Section 7.4 shall mean any form of 

action or suit, including demands for performance of obligations hereunder or obligations 

contained in any statute, regulations or ordinance or at common law, and shall include the 

assertion, through litigation, arbitration, or otherwise, or the defense of, any claims or actions 

related to the Shared Facilities or pursuant to this Declaration.  By way of example, and not 

limitation, the filing and enforcement of liens, the initiation of legal action to collect Assessments, 

or legal actions by the Association required to enforce provisions of this Declaration or the Rules 

are authorized Legal Proceedings.  However, initiating any Legal Proceedings that would cost in 

excess of the amounts otherwise specified therefor in the Annual Budget (if any) shall be subject 

to the Approval of a Majority Vote of the Owners.  

 Management Company.  Prior to the Changeover Date, the Association 

may employ a Management Company for the management of the Common Areas and the Shared 

Facilities for which the Association is responsible, and any other duties delegated by the 

Association to the Management Company hereunder, based on market terms and conditions as 

reasonably Approved by Declarant, for an initial term of not more than two (2) years, subject to 

renewal at the option of the Association for successive terms of not more than one (1) year each.  

From and after the Changeover Date, the Association may employ a Management Company for 

the management of the Common Areas and the Shared Facilities for which the Association is 

responsible, and any other duties delegated by the Association to the Management Company 
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hereunder, the terms and conditions of which shall be Approved by a Majority Vote of the 

Owners.  The Management Company may be an Affiliate of Declarant or an Owner, provided that 

the management agreement or contract with such Affiliate shall contain market terms and 

provisions, including management fees at then prevailing market rates.  In the event that the 

Association elects not to employ a Management Company or is not given approval to employ a 

Management Company from and after the Changeover Date, the Association shall be entitled to 

be paid by the Owners market rate compensation for any management or administrative services 

provided by the Association (which compensation shall be in addition to any other compensation 

payable to the Association provided hereunder except to the extent the other compensation would 

substantially duplicate such compensation). 

 Action Taken at a Meeting or by Resolution in Lieu of a Meeting.  Any 

action by the Association requiring Approval by the Owners may be obtained by (i) a Majority 

Vote taken at a meeting for which the Association has provided at least five (5) business days 

prior written Notice to each Owner (and each Eligible Mortgagee if approval of the Eligible 

Mortgagees is required for the proposed action), or (ii) by resolution without a meeting if the 

Owners holding a Majority of the Voting Interests (and, to the extent applicable, such Ownersô 

Eligible Mortgagees) consent in writing to such action. 

 Liability of Declarant, Association, and Board of Directors.  Declarant 

and the Association (subject to Section 4.20), and the Board of Directors and any Director, shall 

not be liable to any Person (including an Owner, Condominium Association, or any 

Condominium Unit Owner) for any mistake of judgment, negligence or otherwise in the 

performance of their respective rights, duties, and obligations hereunder, except for their own 

individual willful misconduct and bad faith.  Subject to the provisions of Section 12.7 of this 

Declaration, the Owners shall indemnify, defend and hold harmless Declarant, the Association, 

and each of the Directors on the Board of Directors, from and against all liability to others arising 

out of the performance of their respective rights, duties and obligations under this Declaration, 

including any contracts made by Declarant or the Association in the performance of such rights, 

duties and obligations, whether or not authorized or ratified by the Board of Directors, unless any 

action relating to such performance or contract shall have been made in bad faith and knowingly 

and willfully contrary to the provisions of this Declaration.  The Directors, and the employees, 

trustees, beneficiaries, officers, directors and other representatives of Declarant and the 

Association, shall have no personal liability with respect to the performance of the rights, duties 

or obligations of Declarant or the Association, including any contract made by Declarant or the 

Association in connection therewith. 

 For-Sale Residential Unit Release and Indemnification.  To the extent 

permitted by Law, each owner, tenant, occupant, and user of a For-Sale Residential Unit and  

Condominium Association(s) governing the For-Sale Residential Units (each, a ñFor-Sale 

Residential Partyò) agrees to release, indemnify and save harmless Declarant, the Association, the 

Board of Directors, Owners and all Directors, past, present, and future, from and against all claims 

of whatever nature arising from (i) any act, omission or negligence of such For-Sale Residential 

Party; (ii) any (x) accident, injury or damage whatsoever caused to any person, or to the property 

of any person, occurring in or about the Site or (y) damages or liabilities caused from the physical 

condition of the Property or a For-Sale Residential Unit Ownerôs use thereof, from the date on 

which such For-Sale Residential Party first enters the Site for any reason (or, with respect to the 








































































































